125 South Dakota Avenue, 8th Floor
Sioux Falls, South Dakota 57194

danuary 6, 1997

Bill Bultard, Executive Director
itilities Commission
itol- Building

uth Dakota 57501

ening: the record says nothing about wist i
party at-a-new hearing. It has beern over &
juired by Commission rules, later ;
itnesses 1o.support that study ir & §
r-delays in this: decision.




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA
{E MATTER OF THE ESTABLISHMENT )  ORDER FOR AND NGTICE

SWITCHED ACCESS RATES FOR U S ) OF PROCEDURAL
T COMMUNICATIONS, INC } SCHEDULE ON
) CONTINUATION OF
) HEARING
) TCo6-107

On June 27, 1996, the Commission electronically transmitted notice of the filinig &ﬁét?é

Fvgniiion deadiine of July 12, 1996, to interested individuals and entities. The fali

#nfes were granted intervention on July 30, 1996: Sprint Communicatioss Comps
MCI Telacommunications Corporation (MCI); Express Communications. Ine, (Ex,
<ofmunications of the Midwest, Inc. (AT&T), Telecommunications Actior Gesy
ikots Cooperative Telecommunications, Inc. (DCT). The Commission aiss fous
et by 8OCL 49-31-12.4, the rate increase shauid be suspended for 120 days.

A hearing was held on October 9 and 10, 1996, before the Commission. At & regubaety
usduled meeting of the Commission on December 9, 1996, Commissioner Schoerfeids
g tha record for the taking of more evidence. The motion was seconded by Cemin
Chairman Stofferahn dissenting. The motion was based upon the trestmer
depraciation, a quantifiable effect of the cost model and associated rate shock
i verification of numbers Used in the cost model. A transcript of the mation is availal
&t reporter for the Commission.

A procedural schedule for testimony and a hearing on this matter shall be as foilows

DATE PROCEDURAL SCHEDULE

Wil . 1997 parties shall simultaneously fila prefiled testimony

ek 12, 1997 parties shall simultaneously file rebuttal testimony

R 19, 1807 through Hearing, commencing at 9:00 a.m. March 19, 1957, Rogen 412

Kéwieh 21, 1907 State Capitol Building, Pierre, South Dakota: “

Tee Commission has jurisdiction in this matter pursuant to SDCL Chapter 1-26 and 46-31
180 20:10:27 10 20:10:29, inclusive. The Commission may rely upon any or alf of thes GF
i ks of this state in making its determination,

112G wembers include Midco Communications, TCIC
Comestiications, TeleTech, FirsTel, and Tel Serv.




Tha o at the hearing is whether U S WEST's application to increase its Catrier Coes 3
4645 Charge, Interconnect and Local Switching rates shall be granfed.

The public is invited to participate by testifying at the hearing. All persons so testifyirig wi
ta cross-exarnination by the parties. The order of the proceeding will be in the following
1} Applicant; (2) Staff; and (3) Intervenors.

Wanng, & continuance of the hearing held on October 9 and 10, 1996, is an adversary
conducted pursuant to SOCL Chapter 1-26. All parties have the right to Stten
it thernselves or be represented by an attorney. However, such rights and offs
HgIite shall be forfeited if not exercised at the hearing. If you or your represent
he tifie and place set forthe hearing, the Final Decision will be based s clely on «
¥ provided, if any, during the hearing or a Final Decision may-be issued by defsin
¥ BOGL 1-26-20.
The Comrmissin, after examining the evidence and hearing testimony presented b
figlt triake Firdings of Fact, Conclusions of Law, and a Final Decision. As g resuli
RSS8I00 may either approve or reject the proposed increase to the Carrier Co
. Interconnect and Local Switching rates or otherwise set {hese raiag, "
frealed by the parties to the Circuit Court and the South Dakota Supreme Coun:
It is therefore

y .

DRBERED thar a hearing shall be held on the application for an increase in the Casriee
¥ Litse Arscess Charge, Interconnect and Local Switching rates at the time and plsce

T

Pussgant to the. Americans with Disabilities Act, this hearing is being heid in a phy
i location.  Please contact the Public Utilities Commission at 1-B00-332-1782 atles
heaning if you have special needs so amangements can be magde {o accommcdsty

fated @i Pierre, South Dakota, this Zﬁ day of January, 1997,

WICATEOF SERVICE

BY ORDER OF THE COMMISSION:
Commissioners Stofferahn, Burg.and
Schoenfeldgy . .
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S ., . LAW OFFICES
OLINGER, LOVALD, ROBEBENNOLT & McCAHREN, P.C.
117 EAST CAPITOL

5 P.O. BOX 66 .
PIERRE, SOUTH DAKOTA 575C1-0066

January 16, 1997

;ﬁ; Jr.! Exécutive Director JAN i
jCrpitel | SOUTH D‘A,){(‘»O
i UTILITIES COMMIS




BERORE THE PUBLIC UTILITIES COMMISSION RECEINED

OF YHE STATE OF SOUTH DAKOTA

ESTNEL-SHMENT Dockot'No. TC96-167

St Vg Saaas N Nt a3 Vet

HOTION TO DISAPPROVE RATE INCREASE AND CLOSE DOCKET

ik of tie- Midwest, Inc. (“AT&T™) hereby submits its motidh?ié;_(:if)::disaﬁgrove; -

o 6F U & WEST Comrmunications, Inc. (“U S WEST") for an increaserin switched
b 306 {2} close the existing docket:



#arakiig vecord, the just result would be for the Commission to deny the rate incraase an

#5 dedxat bafore the January 28, 1997 deadline that U S WEST purpons s apnitaliis b Pug

Denying the rate increase and closing the docket is the safest way foe e

Caminningion to protect the interests of the residents, businesses, employews atd

Temaeimanications providers who will be harmed by the drastic rate increase U § WEST

s g entitled to implement. In contrast, under the circumstances, U 5 WEST will net s

HgMed by such an action. U S WEST nas aiready had cne full and fair GopouRity s predsn

#E Game. The reason the Commission has insufficient evidence to approve the fats Fereste is

#at L) § WEST falled to meet iis burden to preduce such evidence during the orksinal hesrings

with further proceedings: or, less likely but theoretically possibie, {2 U S WEST did nawe

Sl yainte earier but chose to withhold it. Either way, the jus! result is 1o coke the eiareni

et 1o provent the statute from rewarding U S WEST's ditatory tactics.*

Ct course, if U S WEST really believes that it can maet its Burdse of proet wits

whonce, U 8 WEST hias the ability to pursue a rate increase through & newr Bpsicsson.

i, U & WEST received the opportunity to meet its burden during the orgnial hearng

cckel, and should not receive the opportunity to pursue additional proceedings iy s docket

#ai i i a new docket, as a pretext to implementing a rate increass prioe o he commaialion of

Fiwimiliing t rate increase to go into effect under the cumrent circumstances weold figw s
rial dedrimental effect of setting a bad precedent, Those seeking e increases ¥ e
xAd realize that they could obtain temporary increases merely by filing
& justio keep a docket open roperly time , il wiok
Skl IpTPanios looblain strategic infhixes of cash reserves, ang concirmitand. tecy
fiin vasorwes of competitors at exactly the time that competitors may need cash resoes:
Econgrately comipete — or to survive in the case of smaller competitars with Exineer TR




On July 1, 1996, U S WEST fited its tariff containing an increase of more thar one-

et geetand in its swilched access rates and setting the proposed effective date of the

wraae 10 Gutur on August 1, 1896. On July 30, 1996, the Commission granted the interée

#EATET, along with other interested parties, and suspended the operation of the propased rate

gigse. On October 910, 1986, the Commission held hearings on this docket. The Chaiwrmas

Rty erdad tho bearings, stating on the record: “This hearing is now adjourned™ See

it of Proceedings, dated October 10, 1996, p. 374, 1. 23,

G December 19, 1996, the Commission moved tc reopen hearings in TC 98367

K

sl U 5 WEST's application to increase its switched access rates. The Comrnissicn basad

W sy o the leck of sufficient evidence in the record to approve U S WEST's recuest &l et

s, (smerigsionar Schoenfelder, in moving to reopen the record, stated, g nliy:

# " . .one of the witnesses talked in terms of the numbers which werit inte thi
ot atudy as needing scrubbing. This was interpreted by the wilhess o mean

maf an audlt should have been done I am not comfonable whh tha rﬁﬁw

mv Gnven that chou:e 1 would Lmnenmg_mmm for the !akiﬂgof mefﬂ
evidence . .

4. *, .. the parties should be allowed adequate time to do the necassary
gﬂwatow work."

Fremseript of Proceedings, dated December 19, 1996, pp. 3-5 {emphasis added;. Sivdariy.
waanksioner Burg, seconding the motion, stated, inter alia: '
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%ﬁz&gmmams Lngcassary .

kmﬁmmmmwmmwmaﬁmm
mm&eﬁ atthis time.”

&, p6 %6 (smphasis added). In short, the Commission’s decision reflected the factthat U &

L0 Ghicago. M.& St P. Ry. Co., 36 5.0. 310, 154 N.W. 819 (1915) (sarne, urides

Reinae i)

@y Iatter frorn Jon Lehner to Bill Bullard, dated January 6, 1957, 1J § WEST inforrned the

mEgian that L 8 WEST intends to unilaterally implement its rate increass on Janusry 28,

Wi results that could occur from U S WEST's proposed rate increase. The recaed

ipets B reality that the harm from the propesed increase may be felt by residenis and

wsas who use telephone services, businesses who provide telaphone servicss, and

wiho work at businesses where expenses would dramatically rise as a resull of & rate

#eiease. The only party who would benefit from an increase in rates is the one who fak

@ of proof In this case: U'S WEST. It would be unjust to permit such & resull based oo

The Commission certainly cannot complete the additional fact-finding it has nlied

#ids be necosawry to approve the rate increase by January 28, 1997, which is the date et U B



WEHT fwre woid it intends to unilaterally increase the rates. The recently issued procadurat

ks setting the additional proceedings for March 1997 confirms this fact. Accoedingly,

AN, Grauinda, that state law permits U S WEST to implement a upilateral rate vwrsase o

dnugary 28, 19497, then the only equitable choice left to the Commission is to raake &8 final subieg

st o6 e existing record and close this docket prior to that date.? The current record cormpels

#as Cerrenigion to deny the rate increase. ®

THAN REQUIRING U S WEST TO INITIATE ANEWDOCKET

Denial of the appiication would not prejudice U S WEST, becauss the récord to

B Sty zalisfies all due process obligations required on this matter. U § WESY hused the

sty (o (1) file whatever evidence it had in support of its application, (2) fé & pré-hesring

et pre-hisdring rebuttal brief, post-hearing brief and post-hearing rebuttat brief, and {3} presest

AT

o

WEET's sllaged ground for asserting that it can implement its rates on January 26, 1967, is
leniiort that South Dakota law permits U S WEST to implement its rate incréase 180 days

e proposed effective date of the rate increase “if the Commission has not rmade el

by that time.” Sae Latter from John Lehner to Bill Bullard, dated January 6, 1687, US§
¥'# intevpretation ignoves the plain language of the law. The statute to which 1J 3 WES
wabily i velarring s 49-31-12.4(2), which limits tariff suspensions 1o 180 days

ronceming the propriety or reasonableness of the proposed rate. Thus, B lienit s Snkied
it of & “hearing,” not to “making a decision.” The clear purpose of m M Bl it B e
v Cormmission diligently sets a hearing on tariff dispuies. Here tha C i

jpiaang aiﬁmmn Atbe st the adjcmmment cf the original hearinq began a m faa isw W»iﬁﬁﬁ:ﬁ’i
sarioe stavting from October 10, 1996.

Furthermore, even if the language of the statute had said pending a “decision” gs U &

T gonisnde - rather than pending a *hearing,” — the statuts still would not appiy here

aisse the Coramission did, in fact, make a decision within 18C days. On Decembes 18, 1666,
menigsion decided that insufficient evidence existed based on the cose U § WEST

; ; 5 ‘e‘éd al the hearing. lronically, U S WEST's interpretation of the statute would migan &
£ ﬁpﬁ%&ﬁ%& 180 day clock beginning even later -- December 19, 1596.

@it it would be en Invitation to commit reversible error for 1J S WEST 1o ol the Comniesion

i seave ity application or to permit the increase to go into effect pending further precesdings
Wi the exisling record is insufficient to justify a rate increase.

e



o Cromeanaming witnesses during two days of duly noticed hearings. The C

Wity & ept

et 1 give 1) § WEST another bite at the apple in this docket simply becauss U § WEST

St b vk s case during the original proceedings. U S WEST is free io fle a new aualicatios

4t &y tierws thist it believes it has sufficient evidence to support it.

¥ U S WEST wants to go forward with the fact-finding inquiry i this decket, Sy

ekt should be conditioned on U S WEST agreeing to waive any assertian that il may

4aeise it swilched access rates prior to completion of such proceedings. Otherwise, the

RHTELSI07 s avery right to, and should, enter a final ruling denying the existing apohecation,

Hirag Bhis docket, and requiring U S WEST to file a new application as the mechanisss for it s

dbyerdl v pvkIBNCe.

Regavdiass of the outcome of this docket, the Commission shouid sanction an sudit it

WELT's cost structure similar to the audit that occurred in Washington, Ses, 24, Washinato

BELI, "Comenission Decision And Order Rejecting Tariff Revisions; Requiring Refiting,” dated

¢4 11, 1998, The Commission was right to question U S WEST's unverified, secondary dals.

szl o0 1he record in this case, there is sufficient reason and concern for the € rneriasion o

' v

frsitabis & 1w docket for the purpose of an audit extending to all areas related s U'S WESTe

2t of providing telscommunications services in South Dakota.

The Comrnission does not need to have a hearing to rule o this moatien sihes 8 i

Beed on facts that are already esiablished in the existing record. Accordingly, the C

sy e o this mation from the bench without a hearing. In the alternative, if s Cow

idan 1 ave a hearing on this motion, AT&T recommends that it aceur o January 23, 1867

oy R



For the foregoing reasons, the Commission stusuld deny L S WEST,

#@pplicativn and close the existing docket before January 28, 1967,
DATED: January 15, 1997

117 East Capitol

P.O. Box 66

Pierre, SD 57501-0066
(605) 224-8951

Maria Arias-Chapleay
Mary Tribby

ATAT Communications O¢ The Migwest, ks

1875 Lawrence St,, |
Denver, CO'86202
(303) 298-6232

Glenn E. Solomion

Sidley & Austin

555 W. 5th Street, 40tk Fioer
Los Angeles, CA 80013
(213) 896-6811

Thomas J. Welk
Attornsy at Law
PO Box 501%
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by Federal Express and first class mail, peE e

following:

Donald A. Low

§eniny Attorney

it Communications Company
Bidd Word Parkway

Katigas City, MO 64114

Pavid A. Gerdes

Attorney at Law

Hay, Adam, Gerdes & Thompson
] 50

- Pieiere, SD 57501

Pawela Robinson

Mankger, Regulatory Affairs

LGOS WORLDCOM

1705 8. Capital of Texas Hwy Ste 100
Ausikin, TX 78746

by first class mail, postage prepaid o this

Brisn B. Weper
Attorney gt faw
Meyer & ﬁﬁ@éﬁt
onida, 50 2384

Robert . Maswek
Atrortey &t Law
BeT

0y Box ¢E
Irevie, S5 SI81Y

Richard P. Tissswn
Tieezeny Law §5f
P Bow £3€

Plerre, EB

J oy g EF




January 16, 1997

Mr. Jon Lehner

Director-Regulatory Affairs

tJ § WEST Communications, Inc.
125 South Dakota Avenue, 8th Floor
Sioux Falls, SD 57194

Piear Mr. Lebner:

Thank you for your letter of January 6, 1997, informinge e
company's intentions vis-a-vis the December 19, 1996, Order i
youifdicated, the Order lacks specificity regarding the exact muture 1
sought by the Commission

In an effort to provide guidance to the parties in this dack
tatice on January 10, 1997, identifying the issues raised fn th i
{r addition, this notice informs the parties that & transeript of the e
from the court reporter for the Commission. Commission Stsf

be more definitive in providing guidance other than that deseribed i the sok

The Commission today received a Motion to Disapprove
Docket filed by AT&T. The Commission is presently consider
atime prior to the scheduled March 19-21, 1997, hearin date for
motion, Other than to‘perhaps address such formal filings 1
motion, the:Commission does not intend to-deviate from its pro
January 10, 1997.

L appreciate your offer to cooperate with Staffin availing YT
may need in preperation-for the upcoming March hearing. Staif will be
in this matter to discuss accessing such information,

Sincerelye

Williar Bullard Jr.
Executive Director

w:  Dakota Co-op
MCI
ATE&T
TAG

Spriat ] ) e



BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA
I THE MATTER OF THE ESTABLISHMENT )  ORDER FOR AND NOTICE
OF SWITCHED ACCESS RATES FOR U S ) OF HEARING
WEST COMMUNICATIONS, INC. ) 1

On June 24, 1996, U S WEST Communications, Inc. (U S WEST) fied for spproust
By e Public Utilities Commission (Commission) its 1985 switched secesse oo
ding to the application, the study develops an overall average estouisien
3 per minute required to recover the costs of providing switched access.

On Jdune 27, 1996, the Commission electronically transrritied riofice of e filis
arvantion deadline of July 12, 1996, to interested individuals and i
Stwing companies were granted intervention on July 30, 1966 Speint Cs
ompany LP. (Sprint)  MCI Telecommunications Corporation .
unications, Inc. (Express); AT&T Communications of the Midwest
muhications Action Group (TAG)": and Dakota Cooperative Talsss
GT). The Commission also found that pursuant to SOCEL 493

: & should be suspended for 120 days. The Commission dirsctad
LN 1o %8¢ a procedural schedule.

A naaring was held on October 9 and 10, 1996, before the Commissicn.
7e@mdarly scheduled meeting of the Commission on Decamber ¢ 1966,
Sehasntnlder moved to reopen the record for the taking of more evigence.
sconded by Commissioner Burg with Chairman Stofferain diss: ding. A€o
hoaring is scheduled for March 19 through 21, 1997, and a Procedusat
Tkidiry 10, 1997, has been served on the parties.

Dn January 16, 1997, the Commission received a mation from ATET to disa
e rate increase and close this docket.

TAKE NQTICE that a hearing on the above-described maotion will be held befors e
rA8Sion on January 23, 1997, at the Governor's Inn, 700 West Sioux Averus. |
ity Dakota, commencing at 9:00 AM. and ending 2t 10:00 A M

% XY

~ Tha Commission has jurisdiction in this matter pursuarit to SOCL Chapters 1-78 ary
4631 anct ARSD 20:10:27 to 20:10:29, inclusive. The Commission may rely upen any or
2 ol these or other laws of this state in making its determination.

The issue at the hearing is whether AT&T's motion shall be granted.

_ Treorder of the proceeding wili be in the following sequence: {1j AT&T: |
WLEET, (3} Statf; and (4) remaining Intervenors.

2UE

MAG members include Midco Communications, TCIC
Smmeanicutions, TeleTech, FirsTel, and Tel Serv.




The hearing will be conducted pursuant to SOCL Chapter 1-28. All parties fave e
#ight to attend and represent themseives or be represented by an: attteney  Ho :
Figiits sind other due process rights shall be forfeited if not exercised at e g

& yuur representative fail to appear at the time and place set for the heae:
of whether or not the motion is granted will be based un argumerés ang
prasentad at the hearing. A final decision may be issued by defaull pursuses ts
830

Thea Commission, after examining the arguments and authioritias presented by ¥y
parties, shall make a ruling on the granting of AT&T's motion. A Finat De

#ppealed by the parties to the Circuit Court and the South Daketa Supreme €
segvided by law. It is therefore

OROERED that a hearing shail be held on AT&T's motion to disappreve the rale
Wiiease and close the docket at the time and location mentisried ab 73

Pursuant to the Americans with Disabilities Act, this heanng is being hek
lly accessible location. Please contact the Pubtic Utifities € FRISSIa |

2 at least 48 hours prior to the hearing if you have special neads €5 8t

e made to accommodate you.

b

Dated at Pierre, South Dakota, this _/ 7 day of January, 1987,
GERTIFICATE OF SERVICE
The undarsigned hereby certifies that this BY ORDER OF THE COMMISSION:
iel B Dt Sarved today all parties of Teeimnare B Kb m o
ok, am Erieu o pbor alt parties o Commissioners Bury, Neleorn and

¢ 4 by fist class mail, in properly Schoenfeider
WL, with-charges prepaid thereon. w7

AL SEAL)

/26|



LAW OFFICES B
RTTER.AMNYEH,HKﬂWﬂR.HUUmﬂfﬂliﬂﬁﬂﬁﬁﬁﬁ LELw
Professiona! & Executive Building
312 South Cotean Strect
P. 0. Box 280
Pierre, South Dakota 375010780

January 21, 1997

fiiliam Bullard, Jr.
 Director
Hta Public Utilities Commiszsion
- South Dakota
. Capitol
ﬂ% %?501

Re: TC 95-107
IN THE MATTER OF THE g87%5
OF SWITCHED KCCELEE 5
HWEST COMMUNICATIONS

My, Bullard:

#with hand delivered to you please find ari
£ Motion to Join AT&T Motion to Disapprove
long with original Certificate of Servi .
& your office.

Phramile you.

BROWN

RITER, MAYER, HOFER, WATTIER &




BEFORE THE PUBLIC UTILITIES COMMISSIOH
OF THE STATE OF SOUTH DAKGYA

I# THE MATTER OF THE ESTABLISHMENT ) TC 96~107
GF SWITCHED ACCESS RATES FOR US )
EST COMMUNICATIONS, INC. ¥

NITION 10 JOIN ATET KOTION TO DISAPPROVE AND
COMES HOW the Telecommunications Actien Group,
Wereinatter T.A.G.', by and through its attorneys snd submite the

fellowing Motion to Join AT&T’s Motion to Disapprove and te cisse

deaket TCY6-107.
1.

5

NARY STATEHENT
After the Commission ruled that i1.8.West Bad s50% aeE

{t# burden to prove its proposed switched access rate ircresse

w48 falr and reasonable, the Commission agreed to recpen the

#oeket. New hearings were set for March 19-21, 19%%, In the

snterim, U.5. West informed the Commission that it intends tu

unilsterally increase its switched access rates on Januaey #E,

Un January 16, 1997, ATET filed a Motion to Disappreve
Pars Increase and to Close Docket TC96-107. T.A.G. ﬁﬁ@kﬁ«%@%jﬁiﬁ

is AT4?'s Motion.

References to the October 9-1C, 1996 hearing shall be

ibit references are from exhibits admitted at the October %=
56, 1996 hearing.

&

* The Telecommunications Action Group consists of Hideo
fonminications, Inc., TCIC Communications, TeleTech, FirsfTei,
Wes and Tel Serv.

VN A



On June 24, 1996, U.S. West filed a cost study with £he

;3 SRS ‘g’

#ulslic Utilities Commission, seeking to increase switche

rates from 3.14 cents to 6.4 cents per minute. At the Gokcker 8=
1%, 1996 hearing, U.S. West changed its request to a mwitched
Recune rate of 6.15 cents per minute. The Commission ruled that

§.%. West did not meet its burden of proving the proposed rate

itwirésge was fair and reasonable.

T.A.G. is comprised of five locally owned

telesompunications carriers whose customers rezide prisa

rily in
Bouth Dakota. AC the October 9-10, 1996 hearing, unvefuted
testimony indicated that switched access costs repressnt

- spproximately fifty (50) percent of the direct costs of doing

tgs for T.A.G. members. (T.R. at 190; 224: 248} ‘The
sdge sought by U.S. West would effectively double the

fied access rates for carriers operating in South Dakota.

aw, Bx. 13 at 2; T.R. at 256; Noonan, Ex. 10 &t 2 T.k.&.
sr# could not absorb the increase and would be forced to pas
the increase to their South Dakota customers. (T.R. Bt i58r

; 256)

Several TAG members have customer contracts uhick

it them from passing on increased costs to theiy custemers

%ﬁﬁﬁr future. (T.R. at 201) These term contracts with

Jrkiots customers freeze rates at the current level for sne

5

thres years. (T.R. at 189; 233) These contracts have heiped




#puth Dukota customers keep their rates low. (T.R. at 233r 243%

i Y.4.G. members would be financially unable to continue £

gafitraeky if the switched access rate were doubled. ([T.RK. at

. ¥
¥

#3%} As a result, South Dakota consumers would nG langer
fevm Ting I

miefit of these lower, fixed rates. JId.

Through competition among T.A.G. members and others i

fhar:
b

s€itive and have been kept relatively low. (T.RK. @t i&8y

Unrefuted testimony indicated that the proposed inersa

e

Es

wgild stifle competition and require many current providers s

S

§¢ #4oing business or significantly reduce their cperations and

sistaly, Increase costs for South Dakota consumers. Large
woRpanies could absorb the increase and distribute cost incressés

#Wony customers in several states. However, smaller South Dakats

jers would be forced to pass on the increase to their Ssuts
Fakots customers.

Even if the increase were short-term, it would have &5

immnital effect upon smaller, South Dakota based carriecs. &S

neted sbove, increased costs could not be absorbed by smsilse

trriors. The increased costs would mean smaller South Dakats

previdars could no longer compete with large multi-state

roviders who could spread costs across several markets.

ingreage would stifle competition, and eventually lead te highes

fatew for South Dakota consumers.
For these reasons, T.A.G. joins in KMAT's Motion o

Bisspprove Rate Increase and to Close Docket.




Respectfully submitted this 21st day of January, 189%7.

RITER, MAYER, HOFER, WATFTIESR
& BROWN

s
By: A a4

David A. préifhg J
319 S. Coteau ~ p. 0, Box &6

Pierre, SD 5750103786 )
Attorneys for Telecomsunicstisens
Action Group (T.A.G.}




BEFORE THE PUBLIC UTILITIES COMMISHIOR
OF THE STATE OF SOUTH DAKOTA

COMMUNICATIONS, INC.

A L. David A. Pfeifle, certify that a tr
@f Motion to Join AT&T Mot
mailed by first class mail to

t day of December, 1997:

fiaw P. Heaston
: ﬁ@ﬁ@rﬂey

l1ifornia, Room 5100
Y, Oy &0202

W aF. Welk

L f. Wilka

ihyYE at Law

. Box S01s

% Palls, SD 57117-5015%

%. Marmet

Hertz

FHEys at Law

G 269

41le, SD 57014

. hovald

FRaLheY at Law
3. Box €6

wEre, Sy 57501

WE true and correct copies of the above were faxed ro che

3

& Welk - 605-334-0618

MATTER OF THE ESTABLISHMENT
“HED ACCESS RATES FOR US

Communications, Inc.

tewing on the Zist day of January, 1997;

iam P. Heaston - 303-295-7069

) TC 96-107
) CERTIFICATE oF &%
)

to Di sapprov :
each of the

Richard p, Y
Attorney at l.aw

P. O. Box £2
Pierre, s

David A. fGere
Attorney gt I
. O. Box ¢
Pierre, S»

Brian Meyer
Attorney at Law
P. O. Box 8%
Onida, 8D &§7%£4

Donald 2. Lew
Senior Attornay
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8140 California, 3
Denver, CO 80203

Pamela Robinsen

Manager, Regulateory Effzizs
LDDS Worldcem
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Ste. 100
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FTATE OF SOUTH DAKOTA) I CIRCUIT CounR?y %
S5 i
COURTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

i¥ THE MATTER OF THE ESTABLISHMENT )
OF BWITCHED ACCESS RATES FOR j
¥ & WEST COMMUNICATIONS, INC. )
)
)

* ¥ % *
The non-resident attorney in the above-ehtitied SEELOH.

fissely, Glenn E. Solomon, of Sidley & Austin, %%5 W. S&h Beeeed

48LH Floor, Los Angeles, CA 96013, having moved the Cove: SHEEGREL

ke SBCL §16-18-2 to be allowed to practice beforse thig Sourt in the

sfwsva~entitled matter, and said motion belng supportes by the

Motlon of John S. Lovald of Pierre, South Daksts, &n atteEnsy

iigensed to Practice in the State Courts of South Dekota, asnd the

o o

Lourt having examined the motions and being fully advissd is ¢ae

premises, now, therefore, it is

ORDERED that Glenn E. Solomon’s Motion for Admiseioa %o
#eyetice before this Court, and in the above captioned Pubiie

Weilicies Commission Docket, be and it is granted.

DATED at the Pierre, South Dakota, this élz“dﬁy of January,

THF ?Eg;g” .  ,* .
~ircult Court Fodas
ok - of Cmaf'%*c'

ﬂﬁﬂﬁzg (x‘?fmwl /Eé&

oy .
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HE THE PUBLIC UTILITIES COMMI&S14H
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£ | {M THE MATTER OF THE ESTABLISHMENT
 3F SWITCHED ACCESS RATES FOR
¥l U 8 WEST COMMUNICATIONS, INC.

TCRE - 107
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HEARD BEFORE THE PUBLIC UTILITIES oMMy

%5
£ w5

: PROCEEDINGS January 23, 1947

. 9:00 A.M,

Conference Roofr, Gaversarts
5 & | Pierre, South Dakota

19 1 BUC. COMMISSION Jim Burg, Chairman
‘ Laska Schoenfelder, LHE
Pam Nelson, Commigssionesr

B oW b
LY

 GOMMISSION STAFF
£% ! PRESENT: Rolayne Ailts Wiest
Karen Cremer
Camron Hogeck
Harlan Best
33 Dave Jacobscn
i Gregory A. Rislov
55 Bob Knadle
' William Bullard, Jr.

 Reported by: Lori J. Grode, RMR
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3 APPEARANE ECE.S
E

Far US West: Thomas J. Welk
I P.0O. Box 501%

Sioux Falls, 85 $7%ri7-%8l

B

% | For 8DITC: Richard D. Ccit
207 East Capitel
§ i Suite 206

Pierre, South Pakota, 57503

& | For DCT, DTI & Robert G. Marmet
- Bs P.O. Box 66
g | Irene, Scuth Daketa 57537

oy ATE&T: Glenn Solomen £
1 Room 1575 ;

‘ 1875 Lawrence §t.
- Denver, CO 80262

3 John §. Lovald
P.O. Box 66
§ 4 Pierre, South Daksta,

i
£
oL
£
P

1% | Por TAG: David A. Pfeifle

P.O. Box 280

1% Pierre, SD 57%61

- and

57 | Robert C. Ritey, Jr.
: P.O. Box 280

iR i Pierre, 8D 57501

1% | For Sprint: Thomas H. Harmon
1] P.C. Box 626
56 Piexrre, SD 57501
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here .

a4 Motion from AT&T to disapprove the rate

- or not we should disapprove the rate

matter. Initially, I would announce for the ¥
- that Commissioner Nelson will not bs

" thle decision on this particular motien.

disapprove the rate increase and to cless the de

P RO CEE®DIBGS

THE CHAIRMAN: Good morning. Iz

start the hearing.

This is in the TC%6-107. Pree Jim Burg,

&

Chairman of the Commission. We alao Bave Lasghks

ehoenfelder, Commissionery, and Commissionsy

On January 16, 1987, the Commigssgisasn
close this docket. We established teoday,
1997, at the Governor’'s Inn commencing at

hold the hearing addressing that issus ainly

}@lﬁﬁﬁ the docket.

With that I'm going teo turn it svey &0

 Hogeck, who is the Commission counsel op this
 particular issue, and he’s going to conduckt ehs

hearing.

MR. HOSECK: The record should rafisun

this is the time and place set for hearipg im «f

- motion that is before the Commission is by AT&Y

/47!
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' have one hour to entertain thig mae

' o adhere to that. S50 at thisg time

| of AT&T. Mr. Solomen will be BYgUing
 few minutes ago I presented Mr. Hesee
 signed by Judge Zinter admitting Mr.

'vpractice in this docket, as well as Dac

this matter.
This motion has been ioined

group as per filings that wete with the

of close of business yesterday.

The Notice in this matrer prevides

appearances from the counsel, and thes we’ Ll =
work out a schedule as to how much ¢ imas f 31

allocated to the various parties.

So could the variocus

parties make your presence knsawes?

M5. CREMER: Karen Creser Foz

MR. WELK: Tom Welk from
West Communications.
MR. LOVALD: John Lovald as

AT&T, and Glenn Solomen of S$ibley and

MR. HOSECK: 1Is there anvons
MR. PFEIFLE: Dave Pfeifle on behalf
and Bob Riter is also here on bekalf

MR. MARMET: Robert Marme:s




A

e

| time do you think you would need to maks yoaug 8¢

| morion. It shouldn’t be necessary to Bake a BSpsy

Gakova,

MR. HARMON: Tom Harmon on bahalf of

“smmiunications.

MR. HOSECK: Anyone else?

Mr. Solomen, as thes moving party, how ®mus

inditlally?

MR. SCLOMEN: I would think ten minutes.

MR. HOSECK: Okay. How many of the othey

 participants wish to make an argument before Lhs

Commission?

MR. WELK: U S West Communicationg desi

e heard.

MR. HOSECK: Okay.

MR. MARMET: Dakota won't be making any

- aommnents.

MR. HARMON: Sprint is in suppert of Lhe

W BTN

age

 argument.

MR. HOSECK: I think we should be abis

%
ri(

 handle this within our allocated time.

MR. PFEIFLE: TAG has joined im the ®sfis

| and probably won’t have any further comment.

MS. CREMER: Staff wiil he 30 minutes.

MR. HOSECK: I think we should shis 2o =aks

T —

o
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filed its case but failed to meet its bBurdses, an

- why don't you go ahead and proceed,
 fgrth in the motion papers, and I°1

- comment s brief. I guess we have Lo

 here and what we’ve gotten to s a

i pefore we get to that point. It would, in

 proceeding, put sloppy evidence, incompetert &w

i¢# in our allcocated hcur then. So with hat in

MR. SOLOMEN: Thank you.

arescd to protect the interests cof the

1aumers, the businesses, and all the

;1¢4 be harmed by a premature incresse

Now, the history is as followsg: B g

rinsion gave U S West anothery changs o

burden by presenting competent evidence far & rats

increase.
U S West then said it was goiag fte impl

izs rate increase before those proceedings could

- spmpleted, and that’s how we got Lo wiheére we &re
 today. The problem is that U § West wantg te Bun
t part before the horse. We don‘t know whetbher U 8

has svidence that will support a rate incre¢ass &¥

agnd it wouldn’t be just to implement the rate in

! had precedent if we allowed U S West te start &

- secondary and unverifiable data inteo the rseerd,




%

A

¢ rate increase from that, and later on when we find 6ut

2 I em hWave to reverse the procedure, especially about whe:

Sant

we'¢ves talking about over a hundred percent rate

% | indreage.

% f Now, the Commission already found and ‘s

4 { going to guote from the Commission’s findings at ths

% ! tima that the Commission did not -- or denied the

# ] inttial application and moved to reopen. Here's what
% | was egald: Commissioner Schoenfelder said. *Thisg sase,
.

% | s presented by U S West, represents rate sheck, in @y |

i3 ;s apinien, in the worst sense c¢f the term. Evidencs &
& ke
S

 t#® hearing shows that this proposed increass in

R
S

rated would be devastating to several small Zeuth
i4 : Dakote companies who employ dozens of South Daketsns.
£% § Thig phouldn’'t be allowed to happen.*®

B 1 In addition, Commissioner Schoenfeldsr feupd

i% f ¢hat U § West’s primary witness testified that he ﬁmgwﬁ
 £@ 3nly a supervisory capacity as far as the inputs ﬁ@%
i% ! the cost model. The staff analyst testified the
;%i:ﬁ%mhﬁra weren’'t verified and the staff relied on whas

3% | would be termed -- what I would term to be secondary

 &oyrces for their analysis.

o5 Given this high degree of uncertaipty, I

t tharv rhe evidence as been presented,
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Barges. And that's when the decision was made s
ié@@g%ﬁ the record.

‘ (o mmissioner Buryg seconded that saying, “I
 #afinot understand the rates ought to be that much

if¥favant . And I have not been convinced that we

isguate backup data; in other words, the audited

it45 to prove it is necessary. I, too, am net

z#arigfled we have enough input for me to make a

rigion to double the rates at this time. "
And doubling the rates at this tiwme im

f%iéﬁ&ly what U S West proposes to do immediately

tnis Commission can complete its factual inquiry.

# fLommission has no duty to reopen the recward. It
& hearing. It gave U S West all due process
 pACesEaTyY. Briefs were filed. We had argument . We

&

w4 witnesses presented. We had cross-examinaties.

And under the circumstances, while recpenisg
 euuldn't have been a problem if U S West hadn‘tr bBsen
’ﬁ%@kiﬂg to implement its rate increase, now o § West i@é
f%%yiﬁg they're going to do what’s necessary te get
{ $helr money before they prove their case.

This would be premature, and this ia

| @emething the Commission doesn‘t have to let happen.

wouldn’'t be just in the situvation.

And just to add what was properly netiged by

y TS



é%ﬁ% Commisgion, that this could be devastatiﬂg-ﬁ&;Wk
#kGEda companies who employ dozens of South Dake

ﬁii%h@ @@&plé who would be harmed by a premature rat

s¢idence,




- pa rewarded for that.

D F¥gumaent, esxcept to add that to the extent U $ Wesas

##filing. And that’s what we think should occur hers

vy%ﬁﬁ%ﬁﬁ%nt& of the motion that would like to speak

e R e Sl

#vidence. On the other hand, if they didn‘t have

% i
¥

s wwitdence or if -- strike that. If they did have

# wvidence and withheld that evidence, they shouldn® e

And that’'s really what brings us to this

:iwfr, and that really -- that concludes my opening

%

te - - sought to increase its rates Lo cauge cEis

sving to have to occur and to cause this docket te be

s@ed 20 ag to avoid an audit, the Commission

#hwuidn't allow that to happen. The Commission was

#ight to want to audit the inputs.
And whether it happens in this docket ar is

docket, it’s something that should be leoked

It was done in other states. We've cited the

igshington decision, which was the UTS550200 decision,

 whiegh resulted in an Order that was entitled Cammi@ﬁi&ﬂ;

: %‘rg!%

ztgton and Order Rejecting Tariff Revisions R&quiziﬂ@{

wndery the circumstances.
That concludes wmy opening.

MR. HOSECK: Okay. Are there any other

at
time?

MR. PFEIFLE: Dave Pfeifle on behalf aof TrS.

JX78
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¢ 1 #%s would like to echo what Mr. Solomen said and point
3 Tommisgsion’s attention to the fact that thege

switohad access rates compiles almost 50 percent of the

«#f doing business for our TAG members. Aand to

v 4 doubling of those costs at this time, thesgsa

B

P a®atler South Dakota companies cculd not absorb these

They'd have to almest immediately pass the

@i bo thelr South Dakota consumers. And this

& have a devastating effect on the companies

siging TAG, and would have a devastating effest

wlat South Dakota consumers are paying for rates

. #% fthig time. We would join in the motion. Thank

MR. HOSECK: Any other proponents of the

a5 for the Commission?

LE i MR. HARMON: Tom Harmon for Sprint. I, as

£ed, would support the motion. We have a peculiar

rgpuit in administrative law in South Dakota precedent |

&% fav as I can see, that where a party has rested awnd |

wa# submitted the evidence that it believes ig

e A
g

»#28ary is the -- and the Commission determines there

 w4% inadeguate evidence, that the party can take

vantage of that by unilaterally implementing the

i that was the subject of the hearing. That ssewms

#% apemalous outcome, and we would support the morian

/379
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¢ L ks that regard.

51 MR. HOSECK: Are there any further proponent

E mestion that wish to speak? If not, Mr. Welk.

§ MR, WELK Thank you, Mr. Hoseck, membarsg &f
I Yommigsion. Welcome, Commissioner Nelson. I don‘el
14 f've met you before.

i

; None of the comments made by counsel for ATk

ce¢t administrative procedural law in South Dakota,

i %
i E

tfully submit that the Commission could net

are wrder dismissing this docket. §DCL 1-26-3%8,

?” i Wa# never mentioned by anybody, requires this

g#inn to enter Findings of Fact and Conclusionsg ot

)

iy 8South Dakota Supreme Court, since 1378, haag

it's an error in violation of cthat gstature

&Ky agency not to rule in a contested case, to

& Findings of Fact and Conclusions of Law. You
E

i#gally enter an order dismissing this docket

#nterxing Findings of Fact and Conclusiona‘@ﬁ

¥ou can reject the rate increase, but you must

&% Findings of Fact and Conclusions of Law.

ol

2 ¥wise, it is clear error by this Commission.

80 to take the suggestion of AT&T and the

rpénents that you can willy-nilly enter on order

?%iiﬁ@@% making Findings and Conclusions would directly

.84Ee Bupreme Court precedent which wasn’'t cited by

R A

F 7 ST
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 yegview of the record, has ever entered an order

13

¢ proporent or discussed, neither -- except in a
+# by AT&T has the applicable statute been
#sed by anyone, and that is SDCL 49-31-12.4.
and let's do talk about the record in this
Fhe filing was made by U S West in June of 1996
5 w¥fecrtive date of August. Under SDCL
¥: 13,412y the Commission is specifically authcriaﬁﬁé
it the operation of the tariff and the uge of
he gtatute further states the suspension
iagt longer than 120 days beyond the proposed
¥ sv& date of the practice. Howewver, the
may extend the pericd for an additional 60
Aind also in that subdivision it does say that
do sugpend the tariff and the use of the rate
et 0@ to the company of the reasons therefore.
This Commisgsion did enter an appropriate
¥ i part suspending the rate of practice on August)
$1%%6, but it stated no reasons to suspend the
#0 that did not comply with the statute. The

## . guLon had never, according to my knowledge and
snding for an additional 60 days the suspended

What AT&T failed to state in its arguments,

it¢ wricten papers, oOr its argument this moraing, iﬁ!

/5!
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sisdivigion five of SDCL 49-31-12.4 that says if the

v&ts hag been suspended pursuant to subdivision two,

P whigh it had been, and the Commission has not isgsued an

[ Gedey &% the expiration of 180 days after the propogsed

mffertive date of the rate for the practice, the

sosed change may go into effect at the end of such
sy Lord In the case of a proposed rate of prica

a#e, the telecommunications company shall keep an
fur&te awount of all amounts received. The COMPAHTY

il #pecify by whom and whose behalf the amounts sve

Upon completion of the hearing and the entry of

#ecigion, the Commission may require the company Lo
 ¢##fund wicth interest those amounts that are determined
ti e unfair or unreasonable.

We are in a juncture, Commission, where the

 $89 daye ls about to expire on January 28th. You did

BEE enter an order suspending it for an additional €6
:jﬁﬁyga But the company knows that you have thisg
 sutbority and we allowed it to be suspended for ancths
j@@ dayes. The company wants a decision. It‘g entitlied
k¢ a4 decision.

We didn’'t ask to have the record reopened,

F@aLrary tc what Mr. Harmon suggested; the Commission

|

!

1
|
i
1
]
i
|
|

A
&

i #id. We are perfectly comfortable with the record.  Hf

g8%5°% want t£o open it. We believe that

the record mor:

/122
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L vaspeotfully request the motion be denied, that you

L

¥

| that has been filed and the evide

il bekalf. Thank you.

15

gupports, although Mr. Solomen was not there whesn

tate was done according to the Commission model.

#%% then there was no credible attacks to the

And we believe that you are required by vour

£t follow the rules and to follow the modeal .

We are entitled to our rate increase. If yoy

it bellieve that there's evidence to support it,

waa regpectfully request vou to enter a decision,

&
& g

it, and we have our -- we have our available

siieg to pursue what we may want to do. But the

and the people and the companies in thig room

#¥# antitled to a decision according to applicable

and that‘s exactly what we’re following. W%e ﬁ@v@i

T4t to do this.
1f somebody doesn’t like this, go to the

i#kature and change it. But we are following the

:1icable law, and we're entitled to a decisian, righel

¥ Ww¥SNng, up or down, that’s the point. And

Rie¥ an appropriate decision entering Findings of

'+ Gonclusions of Law and support the rate incrasse

nce presented in ics

MR . HOSECK: Rebuttal?

MR. SCLOMEN: Very brief. Well, I do want to

|

/783
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-

cysgeit. It's made its findings. 1It's able to entar

BE %

# that the Findings of Fact and Conclusions of Law

“@igsion has the power to use the law to reach a fuat

I have not received a written oppocsition, so
#neit privy to what the arguments would be. T m

wu¥e that we need one to go forward. The argument

4 be made. 1 feel the Commission did that. mayhe
in one formal document, but certainly it‘s not
&% this point to the motion.

Our motion is that this be decided by the
The Commission has made its findings based on
#¥iut ing record. There’'s plenty of time to issus &i
iinnges of Fact and Conclusions of Law document if
% Bejlieved by U S West that that is necessary tn
#% the fact that such findings were already mads
UPeeember 19th hearing.

As for the statute that they’'re relying on,
# Wewst wants to do is to use the law in guech &
+hat it will reach an unjust result. And I'm noe
g that they're trying to misconstrue the law, iim{
addressing at all the applicability of the statuts

But the result would be unjust. And the

ganciveiong of fact and law and that's what ig
s34 da .

The idea that a refund with interest would be!

)38
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+te in this situation really would be impractical

£ . As the TAG group has suggested, this would be

# aztating today. And sometimes a company is largse
% wih to withstand rate increases of a hundrsd

% ##%Hit, Put not all companies can do that. Neot all
& amployers wiil be able to do that.

Finally, I believe I heard at the end of 4 g

% : We@t‘@ argument that they said

L4

what they really want i

They feel they’'re entitled to ope. They

4% % that they have made their record. They feel the

¥#t® increase should have been approved based on char

#rd, but if the Commission disagrees, they want a

%4 #i#ion, And I would agree with that. I think fit's
t4 tsime for a decision.

I just believe the Commissgion

#id make a decision to deny and that should be baged

t8# Findings of Fact made and Conclusions of Law

o
55

wmada st the December 19th hearing based on the exigting
¥k

I will point out I was actually at che

' Bmsyiags . Mr. Welk may not recall me from them, but ¥

#% &t the hearings. I was at the December -- I was ont

Lgke phone at the time of the December 19th rulings, =o

g

¢ &% aware of the prior ruling in this case.

But our

tiwa, I believe, stands and it’'s time to rule that

#gplication should be denied and the docket should

/&5
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;%g ¢ivued and it should be daone by the 28th of January

L Felbuteal?

tkay I

;f%ﬁ@%iMﬁﬁy as set out in the brief --
g%'
i;%%
| the rate increase that prov
| ERE
 Fatlsr chan open for more evidence.,
{ﬁiﬁﬁly gupport that motion in that regard, that there
i# ao need for it.
ihere‘® inadequate evidence on the record.

should be followed,

#4 Lhat an unjust result doesn’t occur.

MR. HOSECK: Does anyone else have any

MR. HARMON: If I might. I don’'t beliave

#stated, contrary to Mr. Welk's statement, that

We@t had requested permission to put more evidapnew

48 record. I have not seen any request. And,

in
#k. 1t appears this morning that no one wantg

itional evidence in this record. U S West is pot

£

=

#g for it; the intervenors are not asking for irt.
#a8 never been suggested by anyone that thig

smifgion not follow the law, that it not make feg

bBased upon findings of facrt.
And on this record, according to the

not the testimony.|

#@ me, the comments of the Commission ag set foreh

&

the brief, there is insufficient evidence to juatify

ides the necessary basgsig fopl

Tindings of fact that appear to be sought hers

And we would

The Commission has determined

The law

the Findings of Fact entered.

/A&
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 understanding something they may not have meant

 #loppy, incompetent and unreliable, and I don‘t

 #econdary sources.

f@ggu% that it is competent .

vne commissioners used the word sloppy.

Thank you.

MR. HOSECK: Staff?

M8. CREMER: If I could, I found the B E LG

to be lacking in a few regards. If 1 could getr &?Q%‘i@i

annswer a few questions first just to be sure I'm

MR. HOSECK: Yeah.

MS. CREMER: I guess, first of all, 4 ask

 ATLT, you have referred to the secondary evidence g

ga6

Lhat anywhere in the transcript. And I just

i looked, trust me.

MR. SOLOMEN: I'm not saying -« thobs wepre @y

 #haracterizations.

MS. CREMER: So you're mischaracterising the

revord, would you agree?

MR. SOLOMEN: ©No, I disagree. What was

 gaid -

M5 . CREMER: Unverified.
MR. SOLOMEN: They were unverified from

We argued that it wag sloppy,. thae

it was inappropriate, that it was not competent, They

But I'm not gaving shay

o 4

T'm onot savieg

! that sloppy work was done. I'm saying the evidenece «-

B e aP ey
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- LRYoewing not sloppy, but slop something thatv ig Bat sf

 Lhat everyone understood the Commission has net

refarred to it as sloppy.

ssvondary evidence You're referring to ag being

{ inepmpetent, unreliable and sloppy?

-§£iﬂﬁinga «f the Commission,

5,&ﬁﬂuffi¢ient Lo grant an increase at this cima.

5% fiﬁﬁﬂmnenent and sloppy secondary evidence. & is thas
 RRMIS?

{any particular evidence.
 That U S8 West Put into the record was insufficient £

jiﬁﬁtify a rate increase.

 For that audit?

and I believe what I was getting at is the ides of

gubstance into the record.

M8. CREMER: Okay. I just wanted te be

MR. SOLOMEN: 1I‘m not saying that to be Ehs

MS. CREMER: Is that ARMISg? Is that the

MR. SOLOMEN: I'm referring to the whols
#¢ord as not having competent evidence. And te the

that it wag secondary and

MS. CREMER: Actually you said unreliable,

ME. SOLOMEN: I really don’'t want Lo point o

1 want to say that everytihing

MS. CREMER: And as to the audit, wheo paye

MR. SOLOMEN: Well, there are many waye to

Vs B




1 | answer that. In Washington, I believe that the St4ps
2 ¢ paid for the audit. It may be that the jusgt resulf ig
3 I ro Have an audit and based on the results, if chs

4 | results show that U S West was right on the BoRel

o
% | everything they said was correct, that it ba sliccated |
% :t@ward the parties other than U S West. And if

t | evidence shows that U S West's data from prier hes

% | doesn*t comport with the audit, that it sheuid be

4 { allocated more toward U S West. Perhaps what you

Py
3_:’1

an equitable split at the beginning, readiusced by She |

e
s

Commission based on the outcome of the audic .

L MS. CREMER: Does the Commigsinn heve ths

1% | authority to do that?

i4 1 MR . SOLOMEN: I believe they do. I

baiieves .

1% | MS. CREMER: Who did you have ian mind cs da
ie ‘%h& audit?

1Y MR. SOLOMEN: I don‘t believe that I*m in &
18 vp@&ition to say who the Commission should waht the

i% | audit to be done by. They may want it done by stsff.

2% | They may want the parties to hire indepenrdent

21 j auditors. They may want tec hire a company of theiy

2 toewn, I really think that’s not my decigion to wmake zs
%ﬁijtm who it is. I would add that whoever they bslisve

%4 | they'll get the best results from is who they

2% § chaosa.

B Mo R R
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e

MS. CREMER: Okay. Well, based on &

Bat
# ¢ 8taff would recommend denying the motion fer ke
¥ i following reasons: As to the interest aof justics rhar

4 : was pointed out, the parties here have been toid ckae

T

% | the docket would be reopened, and that wag ar £k
£ | tommissioners request. It wasn’'t -- I belisve

? 1 ¥Mr. Harmon said no one requested it. And as I

# | understand what he meant, in actuality,

§‘}$@qmasted that it be recpened. And I helisve thas the |

' parties should prepare the information that has ke

it 1 reguested. To dismiss the docket atr this junsEy

el
&1

i3 [ would be a denial of due process.

€3 I would point out that AT&T and TAG

%% i in their statement that the Commission agreed

4% | the hearing as was pointed out. Nobody asked thar %@ﬁ‘i
%§’{h&ﬁring be reopened. The Commission did that on cheiw
17 | own motion. There was not a motion by any ef the

# fgarnieﬁ. I would also note that the movants here have
3% | failed to point out that the Commission requested

2% information from other parties and not just U & West.

+% I In fact, the first thing the Commissicn requested wss

that the matter of represcribed depreciation ke mors

#% 1 fully explained.

2 And, secondly, the Commissien requested that |

ik
pgm

¥AG present specific numbers as to any raige in

/49¢
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| paraphrase Meryl Streep in the movie

and not just dismiss the docket. It appears

 elogsing the docket will protect the interegte &f

- come into the state. And South Dakotra o

through. There is a subsection five in 45-31-12.4 asnd |

¢ hat ¢learly states

proposed effective date, which was August 1, then tkat

. nroposed change goes into effect, U & Wesgt

accegs charge, what impact that would have on them.

these issues were raised by AT&T and TAG. Aad to

should be careful what they pray for, for thely BEEye:
may be answered. And staff believes that it's

incumbent upon AT&T and TAG tc answer these réegueskis

TA% and AT&T merely raise these isgusg toe muddy the

 water and now they want the docket dismissed withous

#vey having to bring their proof forward. Asd svaff

melieves that that would be unfair at this pe

AT&T is also wrong in their assertcion Ehas

Bakotans. The issue has been raised numercuys

- about potential competitive access providers that wmay

OREUMETE BV

 hetter off having more than one access provider,

And as to the law, I would agres with § 8

Weut. Somebody didn’t read the statuts complately

-

2

if a rate has been sugpernded and

 there 1s not an order at the end of 180 daye afrer the

3
g

nesds &0

{ xeep an accurate account of all amounts received by
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b e

i%%ﬁying the motion and following the procedural

. srhedule that was set out before. Thank you.

{ Bpan heward from?

. camment ?

! iy the motion that we’re not -- that we, ATE&T.
' willing to proceed. What we’'re concerned about
jmplementing the rate increase before completisg the

 proceedings. If U S West -- as said in the wozion,

i &nd if they’'re willing to waive that, we‘re willing

 the docket, I den’t think the Commission contemplatsd
{ that that would give U S West an immediate
- ghe word immediate. It would give U § West the

- apportunity to implement the rate increase first.

.azon of the increase. Upon completion of ths docket.

R A

Commission may then reqguire a refund of sny Forfis

£aund to be unfair and unreasonable.

And for those reasons, staff would

MR. HOSECK: 1Is there anybcdy that hag 56t

MR. SOLOMEN: May I reply to staffr’

MR. HOSECK: Sure.

MR. SOLOMEN: I want to re

{hl

,p
-

s
L]

] 5§ West weren’t trying to implement the ratse

incresases, then we wouldn’'t be seeking this merices.

gt forward. But when the Commission ruled te recpen

-~ BY SYriks

have

tiie rate increase in effect, go through hesrings and

/A TH
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t | mventually have everything undone.
3 And as to the applicability of 4%-331-i2.4, i

5 | hag been read all the way through, sub twe and

)
Ry
ot

ive. I referred to sub five twice when I raf

ES

g  t+he idea of having the money refunded later =n.
& sust not going to be adequate. That's goisg 15 bs
4 I ywajust under these circumstances. The more thap LB

# | percent rate increase that’'s going to be falf

% ¢ pummediately. It’s just nect practical te kaesp £

1% ! and undo that, nor would it be fair to Lhs aschay
i i parties.

The only party hers who hag &

% i i 8 West. Under 49-31-12.4{3}, and usdesr

14 | Crwamery case, both sides in the motion, U § West

1% | ehe burden to complete the record. I den't belisve

3£ 1 rhat AT&T and the other parties have somehow wmuddisd

1% | the record. We, the imposing parties, AT&T & and
15 ! pthers, are not responsible for U § West failing te

i# | provide competent evidence. There’'s nothing that we

*
s
£

eould have done to deterwmine what U § West was goisg %@g

L2
B

provide being competent versus incompetent.

P
£

But, again, the problem here -- oh, and

g
L%‘;é

ffina&ly on due process, the problem is that this is Botl

2% i @ mattery of due process. They had due process. e
% ! process means all the process you are dus and

fA93



£E £t have., That's one set of briefing, one sez of
£ I Besarings, one set of closing arguments, one #g#et &%

]

determinations by the Commission. And the Commissi

# i &t that time ruled to reopen the hearings. [ dan't

£ | wmean we’'ll have a rate increase today, then later an

 whwsti the evidence never shows up, we’ll undeo it &ii.

sore

3 it’'s the effectiveness of this statute that raeszii

&

% | Brings us to where we are.

A

And, finally, whether as if quoting the

e
Er

Bt #tute applies or not, it doesn’'t say that whes 18§
i% | days goes by there has to be an order. It says rhers

hias to be a hearing. We had a hearing. We had mars

and so I'm not going to sy

&

i | than one day of hearings,
¢% | whether the statute applies or not. I'm going to BEY

i% : the best, safest, most efficient and just way to get ol

i

whare we need to get today is to close these heari

B

and deny this application. If U S West has evidenve £a)

y
W

 support a rate increase, they can file a new

h}—@'

application and they can support it with the new

§ar
et

{ @vidence. If they had that evidence before, Ehey

B

j shwuld have put it into the record before.

£
%ﬁ‘

MR. HOSECK: Thank you.

é‘ﬁ MR. WELK: Do I have any flna,}, OPE&@‘K@&;&%EY f@

. pegpond?

il
e

s




i MR. HOSECK: Sure. Well, they‘re the mevisg
b4 party, and they really have the right of rebuttsl is

* I this matter. Does TAG wish to proceed?

& I MR. PFEIFLE: Thank you. TAG would like &
% I poeint out that U S West’s own data showed thig rate

% | inerease would be 109 percent increase for

T i avesas rates. And unrefuted testimony at :the hes

% | showed that switched access rates amount e slmess

% { ot the cost of doing business for TAG members. TiE

i% | members are primarily South Dakota companies saplovi

fouth Dakotans servicing South Dakotan consuvsers Esy
i# ¢ the most part. Even a rate increase that would igzas
3% {only a few months could be devastating teo thegs

34 | vompanies. They cannot absorb these costs. They'd

j have Lo pass it on to consumers and thay'd lose
it | customers substantially. And many of them, =hkeir
viability as a company would greatly be sffected sud isn

i# {danger. To approve a rate increase of this magnirudse

i% { would be devastating to TAG and to South Daketa

Bip

| conpumers, and we’'d urge the Commission not approve ths

o

Fate increase. Thank you.

- MR. HOSECK: Back to your regueat, My, ¥eil,
23 | I'm assuming this is an argument of law that you wans

2% { t» make; is that correct?

e
iy

MR. WELK: Well, yes, except to resposd te

/A9
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i 2 emat which is the first time it’s been raised again.

t"11 econfine any comments to whatever you want, but

¥ 0% think we're entitled to respond.

§ MR. HOSECK: What we’re also going to do isg

#f Lhis up briefly for Commission questions if they

£ T HVE ARY. And, furthermore, we will offer an
s¥tunity for briefing if the parties wish tec de it
% wery expedited approach. But go ahead and make &

presentation.

MR. WELK: What the proponents are seeking ﬁ@{

A% i# te amend the legislature. They don‘t like ths

¥it#®%. HBut this is what the law is. The Commissios

& bound by the statutes given to it by the

B
B
i

i#giglature. And contrary to what AT&T's counsgel

- ¥epyesented, subdivision five says, quote, "If a rete

 B4% besn suspended pursuant to subdivision twe of thig

tion and the Commission has not issued an order at

#xpiration of 180 days after the proposed eff&qtivﬁz

the rate or practice, the proposed change may

inte #ffect at the

m

nd of such period.*®

That'’'s what the statute says. That’s not

I %kat arguments are. That’s what the legislature sgsaid

P kthe law is.

And we had all of these arguments about
§he rEte increase before. They’ve known about thia f@z}
: thyse years. Let's not willy-nilly around. The reToy

al

/X9
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{ 3% vefuted on that. This isn’t something that was

:@w%f #ix cents. And through the legal mechanisms and

Cows T ré entitled.

i #r. Pfeifle, it was explained the process of keeping a
‘% ¥aenrd and refunding whatever would not be propey undeyx
§ | the Commission decision. Would that be adequate

i rerourse for the TAG group?

syufiy on them the last six months. They’ve known 4

study existed for three years showing a rate of

sdural processes that we have gone through, the
pany i8 entitled to the revenue according to the

£3

j£1 that's promulgated by this Commissicn. And if

o

s ravenues are not coming forth, then they have to
we wade up someplace else. And as we testified at the

¥ifg, that comes from residential customers. And

And 1 agree wholeheartedly with AT&T. Let's |

g with it. Let’'s make a decision. Let's entar
ens findings, conclusions, and move on. We have a 1ot

gtheér things to do. We’ve all had our chancs.

L]

drae with AT&T, I'm happy with the record. Let's movel

MR. HOSECK: At this time are there any
yﬁﬁ%ﬁﬁiﬁﬂﬁ the Commission has of any of the parties?

THE CHAIRMAN: I probably have a couple.

MR. PFEIFLE: I don't believe so,
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o

i
ik

E o

i
A

3,
b

{

:ﬂ
fid
i3]

fthwir customers and possibly face, you know,

LES ©e

| bysiness, it would not necessarily bring the custemsirs
: baok?

- the company is gone, what’s a refund going to do acz

P ehat point?

 wompaniey or consumers would be harmed if the rats was |
} w¥ony and the ensuing refund procedure.

¢hat would be adequate to cover any losses?

& the costs almost immediately because they can’t

 gwraad the increased costs among like several marksts

g
B

- wiyid have to pass them on to consumers almost

munths, I think they would lose a substantial smeunt

By, Chairman.
COMMISSIONER BURG: Why not?

MR. PFEIFLE: Because they would have to pass

&

k3

gtates like some other larger companies could 4. t

thiink TAG members couldn’'t absorb those casts o Lhey

immadiately. And even in the course of just a

few
£ a%
a threst
te thelyr viability as a company.

COMMISSIONER BURG: And you're sgaying if ﬁ%ﬁ%%
to8L their customers, even though they may be reguired ;

R

reeive compensation from U S West for the lest

MR. PFEIFLE: I think once the company -- if

COMMISSIONER BURG: And I would ask mtaff,

“i did not comment very much on whether eithesr athes

Do you feel




e
e

K
&h

MS. CREMER: As to the company, I wouid
- with U § West. The way I understand it -- I wass'p
with the Commission then. But in 93-108 there was &

:%ﬁﬁﬁ #tudy that showed over seven cents. Now, whackey |

that was completely accurate, it’s unknown becsuse v

3

 wasg nsver tested, but it showed seven cents. So that

L

 was in ‘93. They have issued contracts. Apparently

wsybe they should have been written to includs

c¥eases ordered by the Commission. I don‘t ksow.

#wr e me, that that’‘s a burden on the company. And s

&% to the company, I guess I'm not as concerned. iks

 the consumers of South Dakota, the AT&T s of the warid,|

W@ Sprints., the MCI’s, this will be de minimis on ©
in the increase when it’'s spread out over. &z o Ele
{@m&llér companies and their customers, I den't ksew
 what the impact will be. And they have not coms
 ferward other than to say really, really bad. And i
:ﬁ%liﬁV& that’'s what Commissioner Schoenfelder was
 asking in her request was what is really, really bad.

COMMISSIOMNER BURG: And I would aak

#r. Solomen with AT&T, do you see any recourgse Lo gten

the implementation of the rate increase if the
j fommission would deny your request?

MR. SOLOMEN: I'm not sure I understand the
guest ion,

/1299
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e

E#Hs digsapproval and the dismissal at this tinme as Y

Bs recourse that could occur quickly encugh to step ths

%ﬁﬁ@ fravty that had the burden should have been
:éﬁﬁﬁiﬁ rate increase, then you should have hearing, the
?,@ﬁ you determine later they didn’t deserve it, unde

;%%f
;@ﬁﬁ Lheé money ends up with the party that didn't meer

3%% burden. And that’s a result the law doesn’t

%% supplement this record?

3

i8]

COMMISSIONER BURG: In the law is thers any

Bt aey recourdge for you if the Commission should deny

2 F- 3 Ig there any recourse for you to stop the

¥&Le inoresase on the 28th?

MR. SOLOMEN: I don't know that there would

increase. Whether appeals could be had and gone

fwigih, by the time that cycle is completed, the rats

 insreases would have gone into effect. And ! think it el

f gituation that we have where what we'rs SRY LY
givan
-

In the meantime the rate increase goes ints affesc

FRGUL TR .

COMMISSIONER SCHOENFELDER:

o

#

I have & coupl
oR

folomen, I am very interested in if this motiao

¥

&

ganied, is AT&T prepared and willing to go forward and |

MR. SOLOMEN: Oh, if AT&T's ready to go

COMMISSIONER SCHOENFELDER: Well, your




.

PN
o
[

witneag Pat Parker said befcre she had not done soms
E@ﬁ%l?éié on some of the information that she wasg
é%iwgﬂ; f& that analysis going toc be done and ke ah
é%@ Bt in the record when we go forward with the

#meaving if we decide to do that?

| we have all the figures and --

 dgoumentation that they needed?

éﬁf%%ﬁry inputs. I don't believe we have primary

 &Adyess that any time. Mr. pPfeifle,
I gwsntify what this rate increase will do for them? ﬁgﬁi
f%f they can't, are you willing to go forward and put

 that on the record if we do deny this motion?

MR. SOLOMEN: Absolutely, absoclutely. Hyg:r -

COMMISSIONER SCHOENFELDER: So I need to kocw

k

-+ 1 want to know if we’re going to have ths recsayd

#

supplemented 1f we deny this motion.
MR. SOLOMEN: Let me say, though, that wa®

fuwyward with our side but we’re going 1o need £

figureg from U S West to work on. It’'s not just thar

COMMISSIONER SCHOENFELDER: I thought yeur

#wiinews said that U S West had provided all the

MR. SOLOMEN: I don‘t believe they provided

imputs. 1 think we have secondary evidence.

COMMISSIONER SCHOENFELDER: Okay. We ecsuld

can your companie

MR. PFEIFLE: Yes, Commissinner. And i




fi

B

s

i

L

mept ioned earlier U S West had already provided ta sus

1

{ éompanies what the impact of the rate increase weuld hs

E

- s##id the percentage. That was approximately 1¢%
- peyeent, 1 believe, increase.

COMMISSIONER SCHCENFELDER: g there anyons

that's not prepared to supplement this record? Thank
e

MR. HOSECK: Any further questiong from

mmissioners? If not, does anybody want to de say
Briefing? We're working under a very expedited
 approach to this. What I have in mind i& that if

; anybody wants to submit any authority, that it bs dose

iti & very brief form and that we have it by Monday
#murning by fax. So if anyone wants to submit anY
 additional authority on cases, we will establieh ehas
KLl deadline and that it be in the PUC office by 900
- Lﬁ*&kaﬂk ¢n Monday morning. And we can take it under
#idvigement, and the Commission will render a decision

- gomel ime next week.

MS. CREMER: 39:00 o'clock Monday morning or

:090 o'clock?

MR. WELK: U S West will not be submiecing

fﬁﬁ? additional authority, Mr. Hoseck.

MR. SOLOMEN: AT&T will not submit &nY

 sdditional authority. I'm not sure how I would aak ¥ &
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- West this question, but one gquestion

 West prepared to not implement its rate

8o that we can get through these proceedings whick

Gt

g
i

§®ing to occur and are set for March sao 7% 14

wouldn't need to bring this motion?

MR. HOSECK: Is U S ¥asr prepared

te that?

MR. WELK: The rates will g% inte

 the law allows under 49-31-12.4.

&

MR. HOSECK: I think we undergtand whevs

vespective positions of the partiesg
matter. And I would recommend that
;mlﬁﬂad and taken under advisement .
COMMISSIONER BURG : Gkay.
will close the hearing at this time,

- taken under advisement .

(THE HEARING CONCLUDED AT
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OF SOUTH DAKOTA )

%L )
=

INTY OF HUGHES )

& | I, Lori J. Grode, RMR, a Notary Public isn

% i foy the County of Hughes and State of South Dakets,. dn

% : hwreby certify that the above hearing, pages

B

3%, inclusive, was recorded stenographically by me

& ¢ reduced to typewriting by me.

I FURTHER CERTIFY that the foragoing

%
.

,,,,, # ¢t trangeript of the said hearing is a true and pcorrast

e

srangcript of the stencgraphic notes at the

3 | place specified hereinbefore.

I FURTHER CERTIFY that I am not a ralative oy

4 | #mployee or attorney or counsel of any of the parti

it

B

% [ moar a relative or employee of such attorney or counsel.l

i€ i@ﬁ financially interested directly or indirectly in

8% { thie action,

[
ko

IN WITNESS WHEREOF, I have hereunte set By

% | band and seal of office at Pierre, South Dakota, thig

% ! 34th day of January, 1997.

¥ o
52 | AN N

1 Lori J. G¥eode, RMR
Registered Merit Reporter
Notary Public
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twime and the place scheduled for the

switched access rates and to close

1@pprmva1 by the Public Utilities Commi
1995 switched access cost study.
- granted to Spriﬁt, MCI, Express Communiocas:
;T@lecommunications Action Group, and Dak

| Telecommunications. The rate increase wae

! pefore the Commission. On December 9thk, 1%
' majority of the Commission voted to reopen the
reopen the record for the taking of merz ev¢ide

‘vbﬁaring on this is scheduled for HWareh 1%cth ©hes

P RCCEED I NG &

THE CHAIRMAN: This 18 Dackat

srtitled In the Matter of the Establishmesnt

Y wa

Access Rates for U S West Communications,

fncorporated.

The record should reflect tha®

s a4 motion by AT&T Communicationsg of

incorporated, to disapprove the applicatios of

wommunications, Incorporated, for an

On January 24th, 1%9%6, U

Cfor 120 days pursuant to SDCL 49-31-13.4&.

A hearing was held on October % and &,

& 7

| 1997,

Cn January 6th, 1997, U 8 West
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$ 1 it intended to implement the rate increase

¥ | £he statutory provisions which allowed implement
5 ‘wilowing this AT&T made its motion. OUn Jafuafy
§ §13%%7, the Commissibn held a hearing on ATAT'8

f i and it's time for a decision on this metisn.

. I‘'m going to call order of the

F3

probably should have done sooner to ges

B I on. Incidentally, the Commission ~-- I°

% { Chairman of the Commission. Laska Schosnfsels

 pEesent, as is Pam Nelson, the cther

.»-

1 Mary Lohnes for Midco, are you &5 Lhs
]
&

i3 MS. LOHNES: Present, (Commigsion.

THE CHAIRMAN: Tom Simmons of

LA MR. SIMMONS: Here, Mr. Chairman. -

1% 0§ THE CHAIRMAN: Jon Lehner, U § Waegs?
iE | MR. LEHNER: Here, Commissioner.

1% ] THE CHAIRMAN: Rocbert Marmet, DOT?
iE MR. MARMET: Yes, sir.

THE CHAIRMAN: Tom Hertz, DOT? Nz,

i BOL an. Colleen Sevold, U 8 West?

£ MS3. SEVOLD: VYes, Commissioner.
B THE CHAIRMAN: And Glenn Solomon?

e
e
=
b &
v
&1

SOLOMON : Here, Mr. Chairman.

[
E

dra
s
[N
oo}
(O]

CHAIRMAN: Is there anvhody on

i
a9

 haven’'r called? Okay. If not., that was the

IRV k"4
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' we had listed.

parties have anything else that needed
not, at this time I will entertain a H5f L4
- whether or not the Commission should arsnt

motion.

this. We did hold a hearing but the

 Midwest, Inc., to disapprove the applicas is &

{ West, Incorporated, to increase gwitek

and to close this docket, this docket

;anﬁ Sprint. We held a hearing on this
{ Owtober 9th and 10th in 1996, and on Decesbar
1996, and a majority of the Ccommission moved to

- the record for the taking of more evidencsa,

' this additional evidence has been get

 through March 2ist, 1997.

{ Commission and the intervenors that it

. implement its rate increase in accordancs

Are there any preliminary?

COMMISSIONER SCEQENFELDESH . By

have a motion. I think you've

beafore it a wotion by AT&T Communicat ions

The motion was concurred in &y ks

adh

The Commission felt that the record

inadequate in several respects A

. %

Cn January 6th, 1997, U & Wegt

P
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wretect that public, while assuring

 gervices.

 gayved, nor would this Commission be

4%.%1-21.4 on January 8th, 1997.

We held a hearing on =~ e mor ton % ATs7

Janwvary 23rd, 1997, and consicdered the

uments. At this hearing coungs=! iop

he was happy with the recovrd as

sioped. This was represented t2 &he
ggvaeral occasions.

This motion to disapprave Lhs Lao

wiose the docket has brought this

burner. I am still not satisfi

that the case presented tTo

o
1]

anough reliable evidence, ant

[
ll; #

& West 1s not interested in present lag

Commission.

It is the public that ult

are increases like this ons

g # hn ey
e ¥}

fid

3% has been reasonably compena

i
&
¢
%
il

I don‘t think that public

w8 up to this point in time,

With this in mind, I awm moving ths:

tipn be granted in its entirety and thar ths
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with this motion. That's my motioen

- come before the Commission, that

=f Fact and Conclusicns of Law bz (&2

THE CHAIRMAN: Thnig ia

will concur with this moticn anad

1 am disappointed in the quality

wg, the decision maker, tc

tHis docket based on whicgh

At the January 2z3rd

the major players indicated th:

S

now, even though I was wiiling te

vestimony. I am persuaded that ©he

disapprove U S West's application

lhas merit and the public intersest

and I concur in the motion.
Commissioner Nelson.
COMMISSTIONER NELSOHN:

you., I would like the record to

-~- or indicate that I'm sustaining fz

motion as I have not sat in an the s

case and I was not Commissioneyr at the Lime

v Rr & W

THE COURT: Thank you.

hearing. Do we need anything elge?

{THE HEARING CONCLUDED.}
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B ;ﬂTATE OF SOUTH DAKOTA )
£ )
5 COUNTY OF HUGHES )
4 I, Lori J. Grode, kMR a Kot op 3

» 1 for the County of Hughes and &%

s
[
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& | hereby certify that the above

nesring,
Y17, inclusive, was reduced to LYpewr it
%‘; I FURTHER CERTIFY thar I &
% plovee or attorney or coungel of
it nor a relative or employee of guck

i ¥ financially interested direccly
id f¥hig action.

P

IN WITNESS WHERECF,

Bk

14 ; Band and seal of office at

EE
8

%1 list day of January, 1997.
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BEFORE THE PURLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

™ THE MATTER OF THE ESTABLISHMENT ) FINDINGS OF FACT,
UF BWITCHED ACCESS RATES FOR-U S ) CONCLUSIONS OF LAW,
WEST ﬁﬁ,&gﬂzabﬁczm. INC. ) ORDER AND NOTICE OF
) ENTRY OF ORDER
) TC96-107

i Jure 24 1996, U S WEST Communications, Inc. (U S WEST) filed for approv! by the

£ Lliting Commission (Commission) its 1995 switched access cost Study. According to fhe

Gfs, e stutdy develops an overall average calculated rate of $0.066 per minute required ts
£8ts.

g

@W.:ﬁgm.\, awﬁmm;rmOoSa_.mm.o: electronically transmitted notice of the filing ana the
#is deadliing of July 12, 1996, to interested individuals and entities. The falh
% Ware granted intervention on July 30, 1996: Sprint Communications Company L.
L Talecommunications Corporation (MCI); Express Communications ins (Exprass;,
Lommunizations of the Midwest, Inc. (AT&T); Telecommunications Action Group (T& N
Erabeits Caoperative ﬂm«moos_ﬂcanw:o:m. Inc. (BCT). The Commission aisg found thae
"5 BOCL 49-31-12 4, the rate increase should be Suspended for 120 days

T e

& hagnng was held on October 9 and 10, 1996, before the Commussion. At a reGutEny

I masting of the Commission on December 9, 1996, Commissioner Schoantsiver roved
8 reeord for the taking of more evidence. The motion was seconded by Commissioner
 wHth Chainman Stofferahn dissenting. The hearing was set to continus on March 18, 1957
3 March 21, 1997,

On January 16, 1997, AT&T moved the Commission to (1) disapprove the application of VE
T o7 an increuse in switched access rates and (2) to close this docket, A heanng on s
# WA held belore the Commission on January 23, 1997 Commissioner Nelsors did net
5 & in thase proceedings. At an ad hoc meeting on January 27, 1997, the Commissing
SiEeRed thi motion of ATAT. Commissioner Nelson abstained from voting on this motion,

Based on the record in this matter, the Commission makes the following Findings of Fact aret
Lanelusions of Law:

FINDINGS OF FACT

Tag fmmbers include Midoo Comrmunications, Toic Communications, TeleTech, PiraTai, Wowg

/ 3/3
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i

Switched access rates are determined in accordance with a compuier mcdel Sevelaged by
e Commission (Transcrpt 10,11), the ferms of which are specified in Cometiggion

iy the (memisslons "c:mputer model (Transcript 10). Thas mrﬁfmafmn Wit
savmrnonly raferred to as "inputs." The end product is called a cost study.

v

At the hearing before the Commission on October 8 and 10, 1986, U 8 WEST, through 48
wilrass Wayne G. Culp, introduced its cost study into evidence (Exhibit 3, Transerigy 16

v

L ";‘{ﬁiﬁn approved IJ 8 WEST's cost study and the rates whsch l.f
sispeans (Transcript 92).

vi

U 8 WEST witness Wayne G. Culp did not personally develop any of i figuras that went
wiky ¥ cost study (Transcript 90); he acted in a supervisory capacity {Transcript 89). The modet
#stually run by other U S WEST employees (Transcript 83, 80). Witnass Wayns G Cuip
fsgtifeg on behalf of U S WEST that these inputs were the truth {Transcript 92).

Vil

Coenmigsion staff witness Robert Knadle's analysis of adjustments to inputs o the tust stugdy
e by L & WEST was based upon work papers that U S WEST fumished to data resjussts fram
st The responses of U S WEST were not supplied under oath and to his beliaf the numbers wers
bvashd by staff witness Harlan Best with reports that Harlan Best received (Trangcest 107,106,

Vil

_ Cammission staff witness Harlan Best's analysis of the cost study invoived ao varfisation ﬁf
mﬁaﬁ that was contained in the reports upon which he relied to varify (he cost medsl inputs.
; M‘i ﬁ&lﬁﬂ* that U S WEST‘s extyrnal audztors audited U § WEST‘S !adgm for tm; !@m‘;ﬂt He

X

warpnission staff witness Gregory Rislov did not perform any validation tests of nusrsers dat

L B WESBT supplied nor did he perform any direct inspection of U S WEST's racerdz (T raﬁﬁé:%ﬁ 154,
55158,




X

&, whether U S WEST has included costs that are not related 1o the orovisioneg of
pasic access services;

& adjustments made to the inpuis including salary, employes level @fignan
adjustments in the base and process improvement cost were questiansble,

& whether the rate of return on investment was improperly raised;

4. adjustments for recent sales of U & WEST exchanges had not besn met dmd

appeared to use forecasted data;

& an increasing in U 8 WEST's costs by shortening its depreciation lives whils not
miaking an adjustment for a rate increase it was granted; and
¢ U & WEST's data was unaudited (prefiled testimony of Patricia & Parker, Exkitat 3,
4 through 7).
Xi

FisTel President Fred L. Thurman, a certified public accountant, questiched U § WEST's
wid of procasds from a prior sale of 55 rural South Dakota exchanges and how they imnpact thig cast
i?f@fﬁ&d testimony, Exhibit 12, 3; Transcript 204 through 206) The swucmti ﬂm&% ﬁﬁ S

mm a 100% increase in those costs (T ranscnpt 189 190) FwsTei w&uﬁﬁ ﬁm im abig l&
4e% s cost and it would be difficult for it to pass it on to customers dué o the tanns of e
saierner contracts (Transcript 189). Fred L. Thurman did not present specific evidence o exgieess
# Binien as 10 what he thought the swilched access rate should be other thas i say that g
saasmnabie wrease would be 10% or 15% (Transcript 202).

Xl

Tabe-Tech, Inc., witness Jerry R. Moonan, a practicing certified public accountant and majarty
ysackholder of Tele-Tech, Inc,, testified that the proposed switched access raty increass by U S
%@ ¥ would eliminate his company from the marketplace (prefiled testimony, Exhibit 18, 2). Thess
Swiahed access charges represent approximately 60% of his company's direct busingss costs
fcript 224). Jenmy R. Noonan did not present specific evidence or express an opinior 28 5 whak
gkt swilched access rate should be as a result of the cost study filed in this docket othar
o moomimand that it shouid stay at its present $.0314 pius inflation pending tha kel
saantation of the Telecommunications Act of 1996 (Transcript 228, 229). '

Xl

s

B Blitlot Qcmmuﬁicaﬁons general manager Tom Simmiens testified that his company does rot
#ué e wharewithal to absorb the cost of the proposed switched access rate, # wouid rspreseyt
; iperaase and that his contracts with associations to provide telecommunicaticns ssevirss

iy perenit & 10% yearly increase in rates (Transcript 232 through 234), Mideo employs 84
ke {Temrscript 242).

;) 2) <



X

TGS Communications witness Dennis Law testified that U S WEST's proposed switched
smrge would represent @ 108.4% increase 1o his company for such costs, that such charges

s¢ approximately 50% of TCIC Communications’ direct operating costs. 50% of thay
3 originates in South Dakota and that they employed 25 full and part time em;;@mrg
gyt 248,253). Dannis Law did not present specific evidence or express an opinion as to wihal
4 the swilched access rate should be.

XV

Tef Sarv Telecommunications witness Susan Cook testified that U § WEST's praposed
2 frecass ncrease would represent an increase of 124% in current switched access charges

grary. For increases in excess of 10%, their customers are ailowed out of their comtracts
v Talgcormmunications. As to the increase, if allowed, she was unsure where Tsl Sere
sesnwsunisations would reallocate the costs (Transcript 256, 258). Susan Cook dig not rﬁrfﬁwﬁ’
wEEiRE avidishicg or express an opinion as to what she thought the switched access rate should b6,

XVI

Spaitt Communications Company Joni P. Siplon testified that the proposed switched atcess
v reprasent an increase in switched access charges of approximately 112% 16 her ctrigasny
fgd testimony, Exhibit 7, 2). Joni P. Siplon did not present specific evidence or express ag
# %% 10 what she thought the switched access rate should be.

XVii

Liging the Convmnission's cost model, U S WEST's testimony was that {he switched aocess
i was spproximalely 6.4 cents per minute of use (prefiled testimony Exhibit 3, 1), Staffz
%y was 6 15 cents per minute of use (prefiled testimony, Exhibit 4, 5). At the hearing, U &

fified that it would "accept” staff's position (Transcript 11). U S WEST's rebutial witrgss
{agdp put bounds around AT&T witness Patricia A. Parker's testimony (Transcript 334%
testified on cress-examination while he did not agree with witness Parkar's caleulafion or
oy, s rate would be approximately 5.55 cents per minute of use if her assertiony wese
ek {Teanscript 329, 330).

XVill

Yhe Commission on December 9, 1996, Commissicner Stofferahn dissenting, voiad o
enapa B racord for purposes of taking further evidence. The grounds for this mofion wese: (1)
ganesnmtion was inadequately explained and unresoived was whether or not it should be inciudsd
2 ; gt madael; (2) there was a lack of quantification by small reseliers of the effect of ha
peopnsed rate increase on their membership; (3) small resellers had not prasentad atiematives o
W wbat medal rosults; (4) concern over the affect of the size of the rate increase on smal ﬁ%ﬁtﬂh

i@ swselary; and (5) a lack of verification of numbers which went into the cost
it of December 9, 1996 proceeding). The Commission issued a proceducst ordae ﬁﬁ
¥ 10, 1997, satiing the continuance of the hearing for March 16 through 21, 1997,

XX

O anuany B, 1997, U S WEST wiote a letter to the Commussion inforrning it that U § WESY
Fhesded W susrise its statutory nghts and implement its new rates on January 28, 1597



XX

{n Jasuary 16, 1997 AT&T moved the Commission to {1) disapprove the appiication of U S
tar il intrease in switched access rates and (2) close the existing docket

XAl

Ca January 23, 1997, the Commission held a hearing en AT&T's motion, described i Finding
et

XX

A1 the hearing described in Finding XXI, above, U S WEST indicated o the Comesigsion
i @ eouisel of record that it was comfortable with the record, did not want to agern i, that &
for & decision and that it intended to implement its rate increase {January 23, 1987
¢ Transcapt 14, 29, 35). AT&T through its counse! of record indicated that it is tirse for
S faanunry 23, 1997 proceeding Transcript 17).

XXHI
i & WEST's proposed switched access rates are not in the public interest.

XXIV

wpate into the Commission's computer model must be accurate and retable ss s

XXV

tmpasts into U S WEST's cosl study have not been adequately verified.
XXVI

U § WEST has not met its burden of proof that its switched access rate which is the subject
& s doicket i fair and reasonable.

AXVi
Thi switithed access rate which is the subject of this docket is not fair and reasonsbla.
XXVl

Thi secord in this docket does not sustain U S WEST's request for a swilched access rate

XAIX

L

U BWEST's cost study {attached to Wayne G. Culp's testimony, Exhibit 3j shall be Goven e
dsmriary wmght,




XXX

F B WEETs witness Wayne G. Culp lacks credibility and his testimony shail be given no
dssrary waight

CONCLUSIONS OF LAW

l

s Errrntusion has jurisdiction over this matter pursuant to SDCL Chapters 1-26 and 49-31
Capters 20:10:27 through 20:10:29, inclusive.

gtk By 22
Sl ads g

i
% 1% & contested case under SDCL Chapter 1-26.
itl

’f’hs@iﬁ&ﬁi to BDCL 49-31-12.4(3), U S WEST has the burden to prove that its proposed
d Fesarus rale s fair and reasonable.

v

s s of fact, the Commission may judge the credibility of witnesses and give approprisie
i B B Westimony of each of them, including the reascnatleness of the :esumgnyyhm ;t ;g
i 5 ths Bght of all evidence in the case. It may also give appropriate weight 1o svidence
. B tienony wiich has been received.

\

Vi digherrrinution of the public interest is the function of the Commission and what it views
&g iieresl may change with or without a change in circumstances.

Vi

A8 WELT has not met its burden of proving that its proposed switched access rate is fair

Vil
i1 B WERT s proposed switched access rate is not fair and reasonable.
VIH

%@ m&mw&amu of U 8 WEST's proposed switched access rate is not in tha public

St of AT&T shall be granted

N




Harsed an e foregoing Findings of Fact and Conclusions of Law, it is therefore

I that U 8 WEST's application for an increase in switched access raies i this
sy and # s further

i thus docket be closed.

NOTICE OF ENTRY OF ORDER

R

£ TAXKE NOTICE that this Order was duly entered on the __Z7/<¢ day of January,
sunry o BOCL 1-26-32, this Order will take effect 10 days after the date of receipt or
wapt dalivery of the decision by the parties.

Dstad @t Mierre, South Dakota, this 3 oz day of January, 1997.

HISATE OF SERVICE BY ORDER OF THE CQMMISSION

AiE Baedy Gertifies thay this
st Ty apon all parties

first cings madl, in
%, withh charges

A " /((

ES A_BURG, Chairm

A;?/
A%éuq Feder

&I_AéKA SCHOENFELDER, Cogimissioner

PAM NELSON, Commissioner
(did not participate in this decisiori)

/319




STATE OF SOUTH DAKOTA )

COUNTY OF HUGHES )

U S WEST COMMUNICATIONS, INC.

Appetlant,
V.

PUBLIC UTILITIES COMMISSION
OF SOUTH DAKGTA

Appellee.

This matter came on for 2 hesring belose de Hanoe
Hughes County Courthouse, Piesrs, South Dislote, o bay 16
WEST Communications, fne. {*UJ § WEST"} .3
Welk and Tamara A. Wilka. The Appeilee sppeased
following Intervenors appeared threugh thew rspest

Company L.P. , Thomas H. Harmes; MCT Telecassnunie

AT&ET Communications of the Midwest, Ine
Telecommurications Action Group, Robest C. Hiner s Gt
censidered and reviewed the eriire record i this procsedang inelud

by counsej, as well as the oral srguments s addiim, gy

decision on May 16, 1997. Now, therefore, ¢ is



ORDERED that the Findings of Fact and Conclesions of Lo, (%l sl Mot af

Entry of Order dated January 31, 1997 estered s Voo Mas

Switched Access Rates for U 8§ West Commumieations, i

Public Utilities Commission ("the Commission™) gras

WEST's switched access rate ineses

e and o chose the Sacliel i By

pursuant to SDCL 1-26-36 on the grousics saked s e Cowts ol ke
is incorporated by reference zs if specifically seb wut heseis.

FURTHER ORDERED that the Casmimssiions,
determine forthwith a fair and reasonable saitchnd soeese raie By U
written decision specifically setting out the rate 26€ prgpire ¢
findings.

Dated this __ day of May, 1997

ATTEST:

Mary L. Erickson
Clerk of Courts

BY
Deputy

(SEAL)




MAY 23 *97 11:40AM BOYCE MURPHY

BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P

ATTORNEYS AT LAW

Norwest Center, Sum &m
161 Mareh Phillipg
Siowx Falls, South Dk
P.0. Box 5015 o
Sioux Falle, Soush Dukioka 571175058

thphdm 5 116 gaak
Focamils 438 Hi4eld

Miy 29’; 997

Camzon Hoseck, Staff Attorney
Public Utilitics Commission
500 E. Capitol

Pisrre, 8D 57501

Johu Lovald

Olinger, Lovaid, Robbenolt &
McCahren P.C.

117 Bast Capitol Avenue
Pierre, SD 57501

Bavid A. Gerdes

Rabert K. Sahr

May, Adam, Gerdes & Thompson
503 South Pierre Street

P.O.Box 160

Pierre, SD 57501-160

Re: U § West Communications, Inc. v. Public Utilities Comninsicg of Sk

Docket No. TCS6-107
Dear Counsel:

Pleaze find encloged a copy of the Notice of Entry 6f Order of B
upon you via facsimile.

TAWN v}

Enclosure

cc: William P. Heaston
Jon Lehrer




» MEY 29 97 11:400M BOYEE\MLRP!—{Y
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&

STATE OF SOUTH DAKOTA ) IN CIRCUTT COURT
58

COUNTY OF HUGHES ) SIXTH MUDICIAL SR

U'S WEST COMMUNICATIONS, NG, CIv. 67.30

Appellant NOTICE OF ENTRY
OF ORDIER

V.

PUBLIC UTILITIES COMMISSION
OF SOUTH DAKOTA

Appellee.

TO:

PUBLIC UTILITIES COMMISSION OF THE STATE OF 30UTH DA
CAMRON HOSECK, STAFF COUNSEL OF THE COMMISSIGR: &
AND THOMAS H. HARMON, COUNSEL FOR SPRING €O
COMPANY L.P.; DAVID GERDES AND ROBERT K. SAHR. COUNSEL FoR
TELECOMMUNICATIONS CORPORATION; JGHN §. LOVALD, €fup

AT&T COMMUNICATIONS OF THE MIDIWEST. NG BAVID &, B '
ROBERT C. RITER, COUNSEL FOR TELECOMMUNICATIONS ACTION

ROBERT  MARMET, COUNSEL FGR DAKOTA  COOPRS
TELECOMMUNICATIONS, [NC.

Notice is hereby given that an Order of Remand, a copy of which is sracind fus

éntered ard filed by the Court on the 27th day of May, 1997, in the effice o the Clavk of Cowns of
Hughes County.

Dated this 28th day of May. 1997.

Sioux Falle, 80 471124014

Anorseys for Appelingt
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STATE OF SOUTH DAKOTA )
COUNTY OF HUGHES )

U 8 WEST COMMUNICATIONS, INC.

Appellant,

V.

PUBLIC UTILITIES COMMISSION
OF SOUTH DAKOTA

e Sst” Vrar? ot St St nat Nt Nt Sl g

Appellee.

This matter came on for a hearing before the Honorabie Steven 1. Ziater, & te

Hughes County Courthouse, Pierre, Souin Dakots, on May 16, 1987, The Appelis

WEST Communications, Inc. ("U § WEST"), appeared throughi its avevneys, Thomas ©
Welk and Tamara A. Wilka., The Appelles appeared through Cas

fullowing Intervenors appeared through their respective counsel: Seriar Com

Company L.P. , Thomas H. Harmon; MCI Telecorrmunications Con

AT&T Communications of the Midwest, Inc, CATET), Jobn §. Lewsld

Telecommunications Action Group, Robert C. Riter and David Peifle. the Court i

censidered and reviewed the entire record in this proceoding includiag the bedeS snbesitiad

by counsel, as well as the oral arguments. In eddition, the Cour entered o5 ecul beueh

decision on May 16, 1997. Now, therefore, it is

1




t

= Y e MAY 29 '97  11342AM BOYCE MURPHY

-

©

ORDERED that the Findings of Fact and Conclusions of Law, Orde

Entry of Order dated January 31, 1997 entered in The Matter of %ie Ests

Switched Access Raies for U S West Communications, Ine. {TC96-107) «f the South Dakets

Public Utilities Commission ("the Commission”) granting AT&T's st

o s dey 11 8

WEST's switched access rate increase and 10 clcse the docket is revssad snd rermusded

pursuant to SDCL 1-26-36 on the grounds stated in the Couxt's ool bench division, whieh

is incorporated by reference as if specifically set out herein, it is
FURTHER GRDERED that the Commission, pursusat to SDCL 493 1 FLA4Y, shalf

deterinine forthwith a fair and reasonable switched access vtz for U § WEST anc vepder

written decision specifically setting out the rate and prepare & recand of s procsedings wid

findings.

Dated thﬁ’g d‘ay of May, 1997.

T

ATTEST:

Mary L. Erickson
Clerk of Courts




o TEP P9 ' 31:42AM BOYCE MURPHY
el

CERTIFICATE OF SERVICE

P&t

L, Tatnara A. Wilka, do hereby certify thut | am a member of the law firm of Boyce, Mupiy,

Maliowsll & Greenfieid, and on the Z8th day of May, 1997, [ sent a true and correct copy of the

{etioe of Entry of Order of Remand, together with a copy of said Order, to the following vis

e

Gttt Hoseck, Staff Attomey
Pukidie: Jdlities Commission
300 B, Capiwol

Pleves, SD 57501

Iha 8. Lovald

i, Lovald, Robbenolt &
MeCakeen P.C.

117 East Capitol Avenue
Plirre, 8D 57501

Dwvid &, Gerdes

Mgy, Adam, Gerdes & Thompscn
3 Gouth Pierre Street

Plets, SD 57501160

Richard P. Tizszen
Thomas H. Harmon
Tieszen Law Office
222 E. Capitol Avenue
P.O. Box 626

Pierce. SD 57501

Robert G, Marmet
Mannet & Anastrong
P.O. Box 269
Centerville, SD 57014

David Pfaifle

Robert C. Riter

Riter. Mayer, Hofer, Wattier & Brows
P.O. Box 280

Pierre, SD 57501




BOYCE, MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwest Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South Dakota 57104
P.C. Box 5015 OF Cmanned
Sioux Falis, South Dakota 57117-5015 Jobu R M Dwnelt

R

1S Boyyee (iS0A1913)
Jobhis 5. Mssphy (10E: 1R

Telephone 605 336-2424
Facsimile 605 3340618

i . 2
May 29,1997 g RECElvgb

Q¢
?3' JUN 09 10nm
Mary 1. Erickson, Clerk < SouTH |, 02 1997
Hughes County Clerk of Courts UTiL g AKOTA Brins e
: HTIES Copppe 2BLIC
Ission

Floree, D 7501

1} § West Communications, Inc.. v. Public Utilities Commission of South Dakota
£iv 9750

Chur File No. 2104-96-107

frear Ms. Erickson:

Fiegse find enclosed for filing the original Amended Certificate of Service of Notice of Entry
@i Onder of Remand in connection with the above referenced.

Thark you.
Sincerely vours,

BOYCE, MURPHY, McDOWELL &
GREENFIELD, L.L.P.

Tamara A. Wilka

Enclosures

g Al Counsel
William Heaston
Jon Lehner

u8




RECEIVED

) IN CIRCUIT COURT  JUN {7/ 1837
SS SOUTH DAKOTA PUBLIC
) SIXTH JUDICIAL CIRCUBILITIES COMMISSION
FET COMMUNICATIONS, INC. CIV. 97-50
Appeliant,
¥ AMENDED CERTIFICATE
OF SERVICE
A
e
Appellee. 4

I Taesara A. Wilka, do hereby ceriify that | am 2 member of the law firm of Boyce. Murphy,

773-3809 Richard P. Tieszen 224. 1608
Thomas H. Harmon
Tieszen Law Cffice
222 East Capitol Avenue
P.O. Box 626
Pierre, SD 57501

A 224-8269

ld, Rabbenolt Robert G. Marmet 263-3995
i P.C. Marmet and Armstrong
"‘mt‘-‘i% Aveénye P.G. Box 269

Centerville, SD 57014

3%}
=~

4-6289 David Pfeifle 22471
Robert C. Riter
Riter. Mayer, Hofer, Wattier & Brown
P.O. Box 280
Pierre, SD 57501

S owpin WL

Tamara A. Wilka
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RECEIVED
MAY 3.} 1397

g v ey geruns . SOUTH DAKOTA PUBL
STATE OF SOUTH DAKOTA) UTILmiEs commission IN CIRCUIT COURT
85 '

AUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

%%iﬂﬁ‘»ﬁ?*&iiﬁx&(ﬂi#ﬁ************\****i-*******t******ﬁ***
*

MUNICATION, INC., * CIV. NC. 97-50
*
*
*
s % AMENDED
. * OEDER OF REMAND

LiC UTILITIES COMMISSION *
FUTH DAKOTA, *
*
Appelies. *
*

@'%ﬁﬁ%ﬁﬁ"ﬁﬁ‘ﬁ%'&i*ﬂﬂﬁ*'ki’*ﬂ'ii—f****t***t**ﬁ****t*******t*

This msatier cane on for a hearing before the Honorable Stever L. Zinter, at

the Hughes County Courthouse, Pierre, South Dakota, on May 16, 1997. The

wmstlant, U 8 ‘West Communications, Inc. (U S West), appeared through its
Aharaeys, Thomas J. Welk and Tamara A. Wilka. The Appeliee appeared through

et Hounek. The following Intervenors appeared through their respective
8print Communications Comﬁany LP., Thomas H. Harmon; MCI
Pelsmsmunications Corporation, Robert K. Sahr; AT&T Communications of the

Himwnst, Tnc, (AT&T), John 8. Lovald; Telecommunications Action Group, Robert C.

Biier 1od David Pfeifle. The Court has considered and reviewed the entire record in

s procseding locluding the briefs submitted: by counsel, as well as the oral

siguments. {a addition, the Court entered an oral bench decision on May‘ 16, 1997.

s, Yherelove, it is hereby

10




s Commisuion) granting AT&T's motion to deny U S West’s switched
e ¥abs wmsenes and to close the docket is reversed and remanded pursuant to

18436 on the grounds stated in the Court’s oral bench decision, which is

HED that the Commission, pursuant to SDCL 49-31-12.4(4) shall

thwith a fair and reasonable switched access rate for U S West and
% weliion decision specifically setting out the rate and prepare a record of its
i s findings.

Distend thiv 26th day of May, 1997.
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“E. MURPHY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

Norwast Center, Suite 600
101 North Phillips Avenue
Sioux Falls, South L‘gakota 57104
P.0O. Box 5015 Of Counse!
Siaux Falls, South Dakota 57117-5015 Joha R. McDowell

Td&?h?n@ 605 336-2424 W (lm19]5)-
Facsimile 605 334-0618 John'S. {:wp!:y (19241954}

May 29, 1997

. Sal? '&g@”i’w"ﬁy Richard P. Tieszen RECEIVED
REsion Thomas H. Harmen o e

Tieszen Law Office JUN 02 1897

222 East Capito! AVenusSOUTH DAKOTA PUBLIC

P.0O. Box 626 UTILITIES COMMISSION
Pierre, SD 57501

Robert G. Marmet
Marmet and Armstrong
P.O. Box 269
Centervilie, SD 57014

- David Pfeifle

& Thompson Robert C. Riter

: Aipcel Riter, Mayer, Hofer, Wattier & Brown
P.O. Box 280

Pierre, SD 57501

s Sied & eopy of the Notice of Entry of Remand Order, together with a copy of the
fwsed yesterday and again this morning. In reviewing SDCL 15-6-5. it does not

s by fi@‘{’&:ﬁi‘%ﬂ‘e transmission is authorized. Accordingly, in an-abundance of caution,

RLRCI0A0G.

Sincerely yours,

BOYCE, MURPHY, McDOWELL
& GREENFIELD, L.L.P

- w«u’um ///- //M/ZZ’

Tamara A. Wilka

ik P plesston



RECEIVED

¥ SOLTH DAKOTA ) IN CIRCUIT COURT w17 1967
38
WY OF HUGHES ) SIXTH JUDICIAL CIRGQUFH DAKOTA PUBL.
_ — UTILITIES COMMISSIO!
T COMMUNICATIONS. INC. CIV.97-50
Appeilant. NOTICE OF ENTRY

OF ORDER

Appellee.

THOMAS H. HARMON, COUNSEL FOR SPRINT COMMUNICATIONS
¥ L.P.; DAVID GERDES AND ROBERT K. SAHR, COUNSEL FOR MCI
IMUNICATIONS CORPORATION; JOHN S. LOVALD, COUNSEL FOR
IMUNICATIONS OF THE MIDWEST. INC.; DAVID A. PFEIFLE AND
', RITER, COUNSEL FOR TELECOMMUNICATIONS ACTION GROUP: and
¥ MARMET. COUNSEL FOR  DAKOTA  COOPERATIVE
LMMUNICATIONS. INC.

Baiwe % ereby given that an Order of Remand. a copy of which is attached hereto, was

i g0 Tiledd by the Court on the 27th day of May, 1997, in the office of the Clerk of Counts of

Eighnd this 28th day of May. 1997.

BOYCE, MURPHY. MCDOWELL
& GREENFIELD

P.O. Box 5015

Sicux Fails. SD 57117-5015
Telephone: (603) 336-2424

Auorneys for Appellant
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IN CIRCUIT COURT '

88
SIXTH JUBICIAL

CIRCUIT

5 WEST COMMUNICATIONS, INC. ) CIV.97-50
)

) ORDER OF REMAND

Appeliant, )
)
¥ )
)
UTILITIES COMMISSION )
TH BAROTA )
)
Appellee. )

Tis matter came on for a hearing before the Honorable Steven [ Zinter, at the

Hugies County Courthouse, Pierre, South Dakota, on May 16, 1997. The Appellant, U §
¥ Communications, Inc, ("U 8 WEST"), appeared through its attomneys, Thormas J.
e and Tamavs A. Wilka. The Appellee appeared through Camron Hoseck. The
Bllowing Intervenors appeared through their respective counsel: Sprint Communications
- R iy L., Thomas H, Harmon; MCI Telecommunications Corporation, Robert K. Sahr;
T Communications of the Midwest, Inc. ("AT&T™), John S. Lovald:
Telbscoammmunications Action Group, Robert C. Riter and Davig Pfeifle. The Court has

Yrmvidveed and reviewed the entire record in this proceeding including the briefs submitted

¢ coanel, g2 well as the oral arguments. In addition, the Court entered an orzl bench

Bom v ot May 16, 1997, Now, therefore, it is

1




CRBERED that the Findings of Fact and Conclusions of Law, Order and Notice of

Eare of Onder dated January 31, 1997 entered in The Matter of the Establishment of

.
VAN

4 Aecess Rates for U S West Communications, Inc. (TC96-107) of the Soutix Dakota
Baddic Utilities Commission ("the Commission™) granting AT&T's motion to deny U §

WESTs switehed access rate increase and to close the docket is reversed and remanded

st 155 SDCL 1-26-36 on the grounds stated in the Court's oral bench decision, which

soraled by reference as if specifically set out herein. Itis

FURTHER ORDERED that the Commission, pursuant to SDCL 49-31-12.4(4), shall

ssvine forthwith a fair and reasonable switched access rate for U S WEST and render a

s decision specifically setting out the rate and prepare a record of its proceedings and

f,,, day of May, 1997.
( E COURT:

Y
o
,25r’ =

/{ngbrable Steven { Zinter

ircuit Court J udge

Bated thid

SR A
N . ‘ ‘ ) ] ’ & . kS CC
- “igﬁ,kma D

HMAY 2 71997
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CERTIFICATE OF SERVICE

t. Tamara A. Wilka, do hereby certify that [ am a member of the law firm of Boyce, Murphy.

sikvenell & Greenfield, and on the 28th day of May, 1997. | sent a true and correct copy of the

T

¢ E&w:ﬁ;! Averiue
T *s’it:i WS&

day Cfﬂ:‘rdcs & Thompson
it Pletre Street

ﬁf) 5’15ﬁl 160

Maies of Entry of Order of Remand, together with a copy of said Order. to the following via

Richard P. Tieszen
Thomas H. Harmon
Tieszen Law Office
222 E. Capitol Avenue
P.0O. Box 626

Pierre. SD 57501

Robert G. Marmet
Mammet & Armstrong
P.0. Box 269
Centerville, SD 57014

David Pfeifle

Robert C. Riter

Riter. Mayer, Hofer, Wattier & Brown
P.O. Box 280

Pierre. SD 57501

N

Tamara A. Wilka
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STATE OF SOUTH DAKOTA)
) 38
COUNTY OF HUGHES )
® % # & & % &« # % * * % *
{1 & WEST COMMUNICATIONS,
Appellant,

PUBLIC UTILITIES COMMISSI
QF SOUTH DAKOTA,

Appellee.
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SIXTE JUDICIAL CIRCUIT

* & * % L I S AR T O R I

INC., CIV. HO. 97-50¢
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BEFORE: THE HONORABLE STEVEN L. ZINTER,

Circuit

Court Judge of the Sixth

Judicial Circuit, Pierre, South

Dakota,

t ok
ES:

Coungal for US West:

Connee)l for PUC:

on May 16, 1997.

* % & ¥ & & &

THCMAS J. WELK, ESQ.

TAMARA A. WILKA, ESOQ.

Bcyce, Murphy, McDowell &
Greenfield, LLP

Post Office Box 5015

Sioux Falls, South Dakota 57117-5&1%

CAMKON HOSECK, ESQ.

~Special Assistant Attorney General

Counsel for Sprint:

500 East Capitol
Pierre, South Dakota 57501-5076

THOMAS H. HARMON, ESQ.

Tieszen Law Office, LLP

Post Cifice Box 626

Pierre, South Dakota 57501-062¢
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Soutigal for ATET

Sosungel for MCI:

Loungel for TAG:

JOHN S. LOVALD, ESQ.

Olinger, Lovald, Rcbbennolt &
McCahren, PC

Post Office Box 66
Pierre, South Dakota 57501-00&6

ROBERT K. SAHR, ESQ.

May, Adam, Gerdes & Thompson, LLP
Post Office Box 160

Pierre, South Dakota 57501-0160

RCBERT C. RITER, JR., ESG.

DAVID A. PFEIFLE, ES{.

Post Office Box 280

Pierre, South Dakota S57501-0280
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THE COURT: All right. Let's have coungel make their
appearances starting with Mr. Harmon.

MR. HARMON: Tom Harmon, Tieszen Law Office for
Sprint.

MR. HOSECK: Camron Hoseck with the Ppublie itiliviss
Commission. And I have appearing with me today my legal
initern, Trisha Zimmer, from Pérker, South Dakota.

THE COURT: OCkay.

MS. WILKA: Tami Wilka from Boyce, Murphy.

MR. WELK: Tom Welk from Boyce, Murphy repressnting
US West Communications. We also have appearing teday,
your Honor, Robin Bittner, B-I-T-T-N-E-R, a legal intern
in our office who is here to watch the proceedings.

MR. RITER: Bob Riter for the Telecommunications
Action Group along with David Pfeifle of cur office.

MR. LOVALD: John Lovald from the Olinger Law Firm on
behalf of AT&T.

MR. SAHR: Bob Sahr of May, Adam, Gerdes and Thompacn
representing MCI.

THE COURT: Okay. Counsel, any preliminary mattarsy

If not, then Mr. Welk or Ms. Wilka, who's going to
argue?
MR. WELK: Thank you, your Honor. Good morning,

counsel.

Your Honor, this proceeding presents an opportunity

CONNIE HECKEMLAIBLE, RPR 13
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for judicial review under 1-26-36 of the Commiggicon’s
decision on US West's application for an increage in
switched access rates. As the briefs reflect, switched
sccess rates are the rates that US West charges long
distance telephone carriers to use US West facilities.

I'm not going to go into many of the points in the
brief. I will highlight, however, one of the puinis that
1'd like to talk about that really didn't get & lot ot
explanatioﬂ in the briefs, which was standard of reviaw.
And I would like to talk about that because i know it'e
important to the Court and it's important to the recsed.

The parties have cited a number of cases that talk
about what the applicable standard of review if. Howswer,
how the parties apply those standards of review Lo the
facts in the record below has not been very clear. U8
West believes that a de novo standard of review sxists ag
to this record. This is so because the Court's review is
that of analyzing, in our view, a mixed question of law
and fact. There is no question that under South Dakota
settled law that conclusions of law are fully revigwable.

We believe that a mixed question of law and faet
exists because US West challenges the Commisgicn's
decision on how it applied the evidence to rules snacted
by the Commission on how it computes gwitched access.

1n reviewing back on preparation for the argumeht.

@

CONNIE HECKENLAIBLE, RPR
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o the South Dakota Supreme Court cases on locking haw you

2 define a mixed question of law and fact, I return bsck te
3 the sentinel case of Permann that really started the

§ !} analysis of the various types of review that the ciregis

3 | courts have. 1In the Permann case, which hae been cived

& ad nauseam by all courts, the Supreme Court, Cireuyitr

T Courts and the parties, the South Dakota Supreme Court oidg |
hii talk about how you define what a mixed question of law and
G | fact was. And what Permann talked about and said was

10 that a mixed question of law and fact existed when yey --
i1 ; the Court applied law to facts to determine akout

12 | underlying values as to legal principles. And that was

13 the analysis that the Court gave in Permann.

14 In this case, we are looking at how tha Commigsion

i5 used evidence to apply to the rules that existed. And in
16 d Permann, if you went back and looked at the case and

17 looked at what the Supreme Court said the mixed gqusstion
18 was, in Permann the Supreme Court said the mixed

1% question in that case was whether thig partieular perses
20 had appropriately sought unemployment compensation

21 benefits by looking for other employment. And the Court
22 | said on -- when you look at whether they applied it in the
23 proper manner and looked for employment iy light of che
24 | regulations, that became a mixed question and therefove,
25 ’ de novo review was applicable.

x4
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We've also cited in our bhriefs the recent cages --

4

Beerman v. Beerman and Fiegen which held -- they wers

[0

not administrative law cases, but which held in insrasces
where trial courts seek to apply a legal standard te the
evidence, a mixed question of law exists.

So we suggest respectfully, your Honor, that the
questions before the Court today are mixed. Other partiss
will argue that the clearly erroneous standard applies and
under that test, as the Court is well aware of, and the
Court has written many times on this, the igsue is whether
there's substantial evidence to support the Commission‘s
finding. We believe that no matter what standard you
apply, the Commission's decision should be reverssd.

THE COURT: Well, even if it is a mixed question,
when you look at the statute 12.4(4), it says after any
hearing the Commission shall determine a fair and
reasonable rate. It seems to me that ultimately that's a
fact question.

MR. WELK: It may be in most instances, but on thisg
record, I will argue later that that is not necesaarily so
because of the Commission's rules.

And why I say that, your Honor, is that this -- if
you look carefully at what happened in this case, and ths
findings were made by the Commission seek to blanket its

decision on a credibility determination, thig iz wer a

CONNIE HECKENLAIBLE, RPR an
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case where the Commission heard witness A and then witosss
B and made a determination. It's not a cage also where UZ
West came in like, for example, in a rate procesding and
said, here are all our costs, here are all ocur numbers ang f
lock at it and this is a fair and reasonable rate. Thkae
is not this case.

THE COURT: Except that they do have the right to
disbelieve Culp if they want to.

MR. WELK: They have the right, but vou got te ask
yourself why do you disbelieve Culp. That's the issus.
It's not because Culp wasn't credible. That's not =- §
believe that's where we have to cut to the number here.
They've said we don't believe Culp, but what did Culp do
but present numbers that were the company's numbsrs and
the computer cost model.

That's why this case is unique versus another rate
case. This had a Commission model. There ia a,pxgﬁﬁxihéﬁ¢ 
methodology. I mean, the people came and you put rumbers
in the computer model, and the number is produced.

THE COURT: Except the -- I don't see anything in che
Commission's findings complaining or -- the Commission
uses the words "evidentiary shadow.* 7T kind of like that.
But there's no shadow over the administrative rules over
the model. It's the inputs that we'rz talking about hars.

MR. WELK: Let's get right to the pumbers and the

CONNIE HECKENLAIBLE, RPR




shadow is in the inputs, but what is the disputed issus is
the inputs? In this record, the dispute is the rste
between 5.5 and 6.14. That's the dispute.

THE COURT: Well, are you willing to take 5.5%

MR. WELK: Yes. And we're willing to take %.%. iad
why, because --

THE COURT: 1It's 5.55, ién't it?

MR. WELK: 5.55. Those numbers do make a diffarencs
when you multiply them by 5.55,

Why are we willing to do that? The reascn, yore
Honor, is next year it will be a year since we filed this
application. There is no reason that it needs to be
remanded back if you just take 5.55 because that's all ehe
record will support anyway if you gave all of AT&T's
criticisms, which we have said we don't believe tham, if
you gave them to them that's the best the recerd will
sustain. And so that is why we're willing to take the
rate and move on.

THE COURT: I thought you were willing to accept

6.125,

MR. WELK: Well 6.14 is the rate we were willing at
the hearing to accept, the staff's adjustments.
THE COURT: But there's no record of you agreed to

take 5.55.

MR. WELK: No, there is not a record, but I have




4
i talked to my client and I have asked because I anticipated
2 this question. And what -- why we want -- we'll taks 5.5%
3 | and move on because of the delay that has occurred, your
4 ; Honor, in this proceeding.
5 | You have to understand that we're the only ones chat
% want this rate. All the pesople in the courtroom, delay is
¥ on their side. They don't want this rate. And we have
& | waited over a year and we figure that any addicional
s | ~remand proceedings, unless you prescribe that they must be
i back here in a certain period of time with a very limited
i1 : review, we will just take the rate and move on. That's
i what my client has authorized me to state.
1% THE COURT: Why couldn't you -- this is something
14 | dida't quite understand. You attempted to unilaterally
i5 implement and then they dismissed the case on you .
% | MR. WELK: Yes.
7 THE COURT: But why couldn't you -- you ceuldnt
18 | unilaterally implement anyway?
18 MR. WELK: If we wanted to -- I suppose if we wanted
34 { to play hard nose under the applicable law, but they
% -4 denied the rate application. If you look at the statute,
é P4 | I think that they were required to enter an order and
% 3 that's what happened. The 180 days was approaching. They
i &4 then -- they then entered an order denying it. We would
; 35 | have been going against the Commission's order and we

CONNIE HECKENLAIBLE, RPR 25
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sought through this process of judicial review

réctification of that order.

THE CCURT: Rather than stick your neck out and iust
try to implement it and see if that subsection 5 allows
¥ to do that?

MR. WELK: We would rather do -- have this Court make
that decision. It would have been -- then we would have
fzgen talking about refunds and the rates. So we're at
rigk for revenue now that's not been ordered. That's why
wi want a quick decision in this case.

THE COURT: But, you know, how can I -- at the very
Bast, your case is a remand, it seems to me, because am T
gupposed to order 5.55 over 6.15? I don't think so.

MR. WELK: I knew you would ask that question. And
wy answer is if we are willing to concede the 5.55 without
& remand, I don't think there's any error in that respect.
i can't disagree with you, your Honor, if you said I'm
going to remand this back and the rate ought to be between
theae two numbers. I really can't in good conscience say
that that would be an error for the Court to do that.

But what I am concerned about is if you remand this
Back and we have been through these proceedings, what will
be the limit of your remand? I mean, it ought to be
rveversed and establish a rate between those two numbersg

@nd not reopen the proceedings. Because if we get into

CONNIE HECKENLAIBLE. RPR .
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that we're going to be back here in several menths again
arguing about what ought to be in the remand proceeding.

o if you remand, it needs to be narrow, it needs to
e defined, you know. I would like the remand order to
#ay that within X number of days you need to enter a
decigion because there is no incentive for anybody but as
bes have an order entered so the rate is applicable.

YHE COURT: But the Commission was obviously
soneerned with -- another phrase I like was "scrubbing the
sumbara." If they want to scrub the numbers they should
save the right to do that, shoulda't they?

MR. WELK: They should have done that before the
haearing.

PHE COURT: I understand.

MR. WELK: That's the point.

THE COURT: As I read the record, what happened was
they reopened the record to do that. You indicated you
weren't going to unilaterally or voluntarily produce
addivional evidence and AT&T says, all right, you'rez toast
and the Commission agreed. But they've got -- you know,
they have broad investigatory powers. They can make you
produce anything that you've got --

MR. WELK: Sure.

THE COURT: -- to scrub these numbers.

MR. WELK: They can do that, but they ought to give




b
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s a rate while they're deoing that.

We had a hearing -- we had this thing from June of
rgg until October. if they want to go ahead and
ipvastigate numbers, order that. Your Honcr, they can do
twrat under their general powers. They can come back, they
san come enter an order to show cause hearing.

But the problem is, your Honor, what they wanted to
dey was merely a facade to deny the rate application. I
mean, firet of all, the order that reopened the record,
shat did it say? It was going to be at the hearing.

There was nothing in the order. There was a resolution
riat wag passed by two commissioners. But if you read the
srder on reopening, there was nothing.

THE CQURT: Well, oh, -- well, doesn't it -- I
ehought it incorporated the transcript or the --

MR, WELK: Well, I would like --

THE COURT: -- and it didn't. I have read so much.
Maybe somebody said that in a brief.

MR. WELK: It's ordered that the record be reopened
fov purposes of taking additional evidence and the
commission's executive director work with the parties and
sastablish a procedural schedule for further hearing in
tiiis docket.

1t did talk about in the second paragraph at the

mseting a motion was made that the record be opened and

CONNIE HECKENLAIBLE, RPR
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Hury seconded and Stofferahn dissented. That's what's in
e order, which we're -- I think we're entitled to rely
sn the order.

And our point, your Honor, and because I know that
that question is going to come up is why didn't we go back
and do that. The point -- issue, your Honor, at that
peint in time was pointless. .I mean, these rules either
mean something or they don't. And that's the real purpose
af this hearing. DO these rules that the Commission
gnacted for every other company apply to US West and apply
fairly. That's the real issue here.

THE COURT: But shouldn't you have gone back and done
the sorubbing?

MR. WELK: Why? Why should we have to do that?

THE COURT: Well, the Commission didn't like -- they
had some -~ obviously they were, according to their
findings, they had some questions about the verifiability
of gome of the numbers that were being used.

MR. WELK: Let's talk about the issue of
werifiability. What are they saying they had a concern
about. What dces the Commisgion want done, tO have
auimbers under oath, to have every person who entered a
gransaction come before them?

Your Honor, I know you hear a lot of these

proceedings, but what you don't see, your Honor, is the

CONNIE HECKENLAIBLE, RPR
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duy by day interaction between these companies and the

geaff and the PUC. The way these proceedings work is that
reports are filed with the PUC, the FCC. Books of account
are used every day by the companies. And they are given
t6 the staff, they're filed with the FCC, and these become
the essential ingredients as to what people can rely on.

And remember under 1-26, the standard for evidence is
preponderance and what a reasonably prudent person would
yaly on. At some point in time, your Honor, when the
gompany comes forward and says, these are our books and
yecords, these are what we filed with the FCC, we have met
the burden of going forward and the burden of persuasion.
dad if somebedy wants to believe that those are not
accurate, the burden ought toc shift to them. And AT&T and
ne one else is doing anything. They're just throwing
harpoonsg up.

And I will tell you -- and you have never -- you hava
ot heard thisg disputed by the Commission -- never in the
history of the proceedings of the Commission has there
been a requirement to have an independent audit. And in
fazet, the underlying data that you get to that's the
subject of this, most of it was contained in the ARMIS
reports -- A-R-M-I-S, an acronym. If FCC reports, which
are where the formation comes -- the basis comes from an

independent audit. That -- I don't know what more

CONNIE HECKENLAIBLE, RPR
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i companies can do if the Comaission wants to go down and
E investigate and look at that, they can do that any time
i they want to. They clearly have the right to do it. But
3 this was an evidentiary hearing. The time was then and
% there to make the decision.
% And we think, your Honor, and I do warnt to COMMETEE
F because I believe that the staff in general -- we don't
# always agree with the staff of the PUC. We have a lot of
& | disagreements, but in this case, the Commission chastised
341 its own staff for doing what they have been doing through
£3 4#ll some of the 20 years of employment that thesge people
i3 have worked. This is what they have done before, they did
% | it for the Commission and there was no objection. 8¢ to
14 automatically -- for the Commission to say out of the
35 blue, gee, we want to look at the numbers that people have
g8 | keen relying on for years and years is patently unfair,
5% } And the burden ought to shift to somebody else cther
6 ; than US West to show that there's a problem and there
5% | waan't a problem. It's just what do we think the numbers
25 - cught to be. And that isn't what the administrative
3 hearing ought to be. Somebody, if they had a problem,
i | ghould have been at the hearing talking about those
23 : numbars.
24 | AT&T, the only proponent of the criticism, didn'tc
e i @ven run the model. I mean, you've got a comput.er modal,
CONNTE IITOIERIT N T T M 1 e e A
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you put inputs in and they're sitting harpooning st the
hearing and they didn't even run the model. They had the
time to go down and do it and they didn't even quantify
their own criticisms. We had to do that in rebuttal.
That's where the difference between 6.14 and £.5 comes,
and when it comes time for surrebuttal and that ATET stand
up to say do you disagree with the numbers that -- ag o
the criticisms, no evidence. They did not dispute that
taking all their criticisms produced a rate of 5.5. 8¢
the only dispute at the hearing was between 6.14 and
giving AT&T every deference, 5.5. And so that's the raal
dispute here.

But, your Honor, I want to talk about the rules. And
because the rules to me show what happened in this cass.
Remember that the record establishes that these rules were
done in rule making hearing with most of the companies
that are in this proceeding there, not all of them bacsuse
TAG has a number of smaller companies that didn't
participate. But the big ones were all there. Aand the
Commission was faced with determining a methodology to
determine switched access rates. They didn't wanz to go
through these interminable hearings so they came up with a
uniform methodology. That's what the rule promulgation
process is for. We all went in; we made our argumente; we

all didn't like what happened, but the methodolegy was

CONNTE? DEARENTATRIE 2 ROLE Lo T
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produced in the rules. The rules are binding on the
Commission.

And I have looked forever -- at least in the last
couple of cases I've had up here -- for a South Dakota
Supreme Court case to say that the Commission is bound 3
their own rulings. I haven't found it. I feund a number
of other cases in other jurisdictions, but the BiR*
concedes in its brief that it's bound by the rules.

But the PUC in its brief also states that -- zsgd &

is what I found in incredible -- being bound by rules is
one thing, giving them any practical effect iz guite
another. I don't know what that really means.

THE COURT: But you're talking about here appiicatiss
of the rules. Nobody disputes -- there are no findings or
conclusions saying they don't like the model BNYHCTLE
Now, I read in the transcript before some of the
Commisgioners thought maybe we should lock at that again.

MR. WELK: That's fine.

THE COURT: But this is an application issus, net ==
I don't see the Commission saying we don't want to follew

that rule anymore.

ME. WELK: Well, why didn't they follow the rules?

THE COURT: But the rules don't dictate the --

MR. WELK: Rate, no.

THE COURT: -- the rate or disputes about the inputs.

ARATIRATITY T TYTIZAMYPTIAYY R ‘P Y89 ¥ e
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! MR. WELK: That's correct. But in -- on this

& : record -- and that's all you have before you -- what was
3 the dispute? The dispute was between 6.4 and 5.55. That
& wag the disputed issue. And I don't think any agency <Can
B jugt, on its own speculation, start creating evident iary
& jssues that don't exist. The record was there. They
L should have made the decision'between those two rates.

| £ 1 Your Honor, I believe that the Findings of Fact and

; # conclusions of Law need to be reversed. And there's a
iy | qumber of reasons why some of these need to be reversec.
1% 4 Yome are technical, some are substantive.
e 1 submit that Findings of Fact VI through XVI nead Lo
EE be reversed for a technical reason. and that is those
i4 | Findings talk about what particular witnesses resrified
1% te. And as this Court is well aware of, in the
M | preparation of findings of fact, findings of fact are
| supposed to reflect ultimate facts nct evidentiary facts.
18 | THE COURT: SDDS says the opposite. Thexs better
5 S pe underlying facts to support ultimate fact.
b= I MR. WELK: But the ultimate fact does not have to go
23 through witness by witness as to what they said. We may
| have a difference as to what aﬁ ultimate fact is, but to
23 me it's not necessarily saying witness A said this;
i | witness B said that. Yes, there needs to be, you Know, a
% 1 basis in fact, but it doesn't need to go exhibit by
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exhibit and witness by witness.

THE COURT: But it can if it wants to.

MR. WELK: I suppose, but I don‘t think that's what
ultimate findings of fact are all about. Then you would
have to make a finding about every witness and every
exhibit. That's the logical extension of how thege things
are drafted and I don't think that's what the Supremé
Court has said in its legion of cases about talking about
how to draft findings of fact and conclusions of law.

But we've also -- there's scme -- we balieve that

Findings of Fact XXIII through XXX, which is che BubStance

_about the rate, and Conclusions of Law V to 1% need to bs

reversed because those, we believe, are errors of law snd
believe ﬁhat the application of the Findings of Fact
justify the reversal of the decisicn.

I do want to talk about the public interest findings
of fact because I don't think that clearly -- I me&as --
our §ositiom is. and the Commission has disputed this, is
that in setting these rates, the element of pu

biie

Py

interest is not one of those elements that the Commission
is authorized by law to consider.

Now, the Commission in its brief said -- and it eitsd
the Interstate case as being the case that said publiie
interest. If you go read again the Intergtate caseé, it

dealt with 49-31-20 and 21 that had specific statutory

CONNIE HECKENLAIBLE, RFR
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requirements of public interest. There is nothing in the
gerting in the statute that allows the Commission Lo set
up access rates in the rules that talks about public
interest. The Supreme Court has reversed time and time
again the Commission when its exceeded its statutory
authority.

And I ask where is public interest to be determined
#% a fact by this Commission in setting switched access
rates? It said fair and reasonable rates and the
Commission, you can go ahead and set 1-26. They*ve had
}-26 regulations. They put 1-26 in and as applied to this f
casze and this rate. Where is the public interest
determination to be made? And they just, you know,
unilaterally said it's inm the public interest. You
correctly pointed out there's no underlying fact to gtate
that plus there is no legal authority for that finding.

What I want to conclude briefly with, vour Honer, is
the takings claim. We claim that the Commission's
decision ought to be reversed because the decision in this
case results in taking of US West's property. And the
argument is relatively simple.

That is that US West is required to furnieh its
property to the public and to these other carriers, to
provide long distance service through switched access

vates. If these rates are unreasonably low and US Weat is

CONNIE HECKENLAIBLE, RPR
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forced to use its property to provide facilities to these
gompanies, that rate -- if it's too low it becomes
configeatory and that violates applicable constitutional
provigions. And we claim, without a dispute, that we're
providing residential rates below cost. The Commission
hag already wade that finding in another docket. At the
game time, we are providing local service below its cost
&## determined by the Commission, and we arz now forced to
proevide switched access rates at below what we are
entitled to under their rules. And we claim that's 2
takings. And so we believe that the Commission's decisiocn
aught to also be reversed on the takings issue alone.

The --

THE COURT: Did you argue takings to the Commisgion?

MR. WELK: No. It's a constitutional issue. &nd as
wi've talked about, we're not required to argue
eongtitutional issues to the Commission. They can't
adjudicate it. This is the court where we make rhe

¢enstitutional argument and we have made it.

I've already talked about the relief, yocur Honor.

We've had the colloquy on that. Our request is that you

gither impose 6.14. And they say that just -- the
substantial evidence doesn't exist. And my last comment
is where is the Commission's substantial evidence to

support its decision? What do they pcint to as

CONNIE HECKENLAIBLE, RPR a7
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gubstant ial evidence to support their decision? We

el iave there's none and on the record you can impose the

E %.i4 by virtue of judicial review. You have an cbligation
% ;‘ t& luwk at the record and you can determine if you belisve
% f that it'g been clearly erronecus and an abuse of decision

% | agd £find 6.41 rate is there.

¥ if you don't want to make that factual decision, I

# t6ld you today we're willing to accept the 5.5, accept the
LI vaiid erivicism. There's no need to have remand so that

[

#y client can go ahead and start charging.

ik v if you need to remand, I suggest respectfully that
i4 } the rewand say that it be remanded to the Commission, that
i3 ! the fate be et between 6.14 and 5.5, that the remand be
) limited to only correcting its decision and on the record
- thet's already there and that they be forced tc enter the
5% dacigion within a certain periocd of time, which I would
§% k=lieve would be between 1C and 20 days would be necessary
3% L% correct these findings.
e } With that, your Honor, I will hold the rest of my

reoirks until other counsel have had an opportunity.
Pk é THE COURT: Mr. Hoseck.
f | MR. BOSECK: Thank you, your Honor.

I submit to the Court that there is really an

34 i gvidentiary question in this case and under the standards

ot 8DCL 1-26-36, we're talking about the clearly erronsous

CONNIE HECKENLAIBLE, RPR 38



f o

Yl

rule or the arbitrary and capricious standards.

I think that Mr. Welk's argument today emphasizes the
point that I made in my conclusion in my brief and that is
that a rate case should not be the equivalent of an
#uction. Because the record reflects that in this matter
the §.55 cents rate, Mr. Culp was asked if that was in
fact US West's testimony or if they were adopting that
position in any manner and he said no. I think that it ig
unugual to ask this Court to decide a matter that properly
belongs before an administrative agency.

THE COURT: Well, I can shorten this. I probably am
Aot going to set a rate. I just don't think I can do
that. That's the Commission's job. That's their
authority and I don't think I can -- I have authority te
do that,

MR. HOSECK: Okay.

And secondly, there are a couple of statutes thact
apply here under the utility aspect of this. And cne is
4%-31-18, which talks about -- that's the general statute
that allows the Commission to adopt the rules for the cost
gtudy. And I would emphasize to the Court that that
gtatute talks about the Commission being ablie to determine
methods designed to determine and implement fair and

reasonakle access rates.

Secondly, under 49-31-12.4, in any type of a rate
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“as¢, the burden of proof is upon the company to prove its
fage that its rate is fair and reasonable. If I were to
®ake ¢wo points in my argument, your Honor, the first
would be that the rules are not an automatic thing as US
West proposes. And secondly, the record that is before
ihe Court indicates that the information before the Public
Ueilities Commission was unreliable for several reasons
and that is the basis for their decision.

THE COURT: You're relying on the five -- the five
things stated in the motion in that transcript?

MR, HOSECK: Yes.

THE COURT: Okay.

MR. HOSECK: VYes.

Back to the first point on these rules not being
automatic. They specify, and in the rules cited by US
Sest, which is 20:10:27:02, talks about charges that are
ks be computed, assessed and collected under these rules,
it does not talk about these inputs. The inputs are the
eritical thing.

And what was before the Commission in terms of
%ﬁi@@ﬁé@? we had three different rates at one time that
had been -- that were discussed in front of them that thisg
alleged automatic cost model system had produced. And
secondly, when it got down to the hearing we had in front

#f the Commission, US West essentially is cutting a deal

CONNIE HECKENLAIBLE, RPR (i
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with staff and saying, we'll take their 6.1 cent rate.
Anid now this 5.55 cents is determined, as I believe the
word was "insignificant" in their brief.

This indicates, I would submit, a reasonable mind and
the minds of the Commission, and I would hope the Court,
that there is a problem here as to the evidence that was
put on in front of them. And what did the Commission have
tes look at? They had the prime witness cf US West, Mr.
Culp, who swore to the truthfulness of the numbers, yet
hiad no hands on responsibility with them., He was the
gupervisor.

THE COURT: You know, but experts do that in court
svary day.

MR. HOSECK: BRbsclutely. But it still is within the
province of the Commission as to whether or not thsy want
tc give that type of testimony any weight or credibility.

THE CCURT: But the problem here is I don't see a
finding saying that the -- for imstance, that the
depreciation numbers were wrong and should be thrown cut
because A, B, C, D. What I see here is they're just
saying we have concerns, we're not sure about these
numbers. We don't feel comfortable with them. But there
are no findings saying we should reject the depreciation
igsue because so and so established that it's not raliiable

in this context. There's nothing like that.

CONWIE HECKENLAIBLE, RPR . < 4 ’1
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M. HOSECK: That's true. That goes to the essence
#f what the Commission did in this case. That is, they
hasieally sald we're not satisfied with this record, we're
gaing to reopen it. And they were told no, you got
sverytning that you're going to get from us.

THE COURT: You know, the Commission has broad pcwers
wnder that -- what is it, 7.1. I mean, they can get about
anything they want. Why -- if they wanted to scrub the
pumberys and were uncomfortable with them and US West said,
fovk, we think we presented our case, why didn't the
Lomission or the staff say, all right, here's a subpoena
@#r provide us with this, provide us with that to satisfy
Eheir concerns?

MR. HOSECK: I think that the Commission looked at
this in the terms of the burden of proof and featured it
the company's burden to come forward and to prove its
gase. And essentially as a preliminary matter, the
@mpany was told that it had not proven its case and was
given a second bite at the apple, so to speak.

Secondly, the staff had not done anything but rely
upan @econdary sources. They had confirmed no law data.
There had been no random samples, no verification and this
wag& obviously a concern to the Commission.

THE COURT: But the Commission didn't reject staff's

tastimony.
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MR. HOSECK: They did not.

THE COURT: They expressed concerns and they did not
do what they did to Culp. They tried to -- well, they did
yéject Culp, but they didn't reject their own staff
wiknegges.

MR. HOSECK: I think the primary reason for that is
again, it goes back to the burden of proof that the
company has. The staff really didn't have a burden of
proot or at least if they had one it was not the sawe zs

that of the company, which is statutorily defined. 1

i

ciipk that's the distinction.

THE COURT: But the way I see this case is US West is
gaying, hey, we're willing to rely on staff numbers, staff
imputs, staff numbers. They're in the record. There's no
evidence that I see in this record discrediting the staf#
gonclusions.

MR. HOSECK: That's absclutely true. They -- but the
ewrollary to that, your Homor, is that here we sit today
and they're now saying they're willing to accept AT4T's
aumbers. That is not the way a rate case should be
kandled. 1t should be handled like any other type of
guasi-judicial administrative proceeding where people coue
in, meet their burden of proof, put on evidence that is,
&t least in the eyes of the trier of fact, credible and

should be given some weight. And that's -- that's the

[
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mesEbom line on it, your Honor.

THE COURT: Well, then -- then let me ask you this.
¥eu know, the question is is there substantial evidence --
anider your theory of the standard of review, the guestion
;& {4 there any substantial evidence in the record to
support the Commission's decision? The Commission’'s
decision here is no increase. Zero increase.

MR. HOSECK: Yes.

THE COURT: What evidence -- not suspicion, not
gpeculation, not conjecture, what evidence -- substantial
svidence in the reccrd is there to say that the rate
should be 3 point -- what is it, 3 point something, 3.1 or
gemething like that, what they're charging now. In other
words, what evidence in the record is there to support a
so increase, because that's what essentially happened
here.

MR. HOSECK: The evidence -- the substantial evidence
in the record, your Honor, is really expressed in terms of
& negative and that is that there is nothing -- as based
Jpoen Mr. Culp's activities and the cost study and staff's
activities, and so on and so forth, all those agtivities
added together do not support the conclusion that the rate
eould be granted. And so in denying this, the Commission
has said there was not substantial evidence in the record

for us to make a decision. That's what there is. It'g ==
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t don't know how else to express it other than it is in
terms of a negative.

THE COURT: You mean an absence of evidence?

ME. HOSECK: Yes.

THE COURT: Well, if there's no evidence, then this
decision can‘t be sustained.

MR. HOSECK: Well, but the -- if there‘s an absence
of evidence, your Honor, then there's nothing te sustain
the rate increase. That's the problem.

The rate increase -- the burden of proof ix upon U8
Wegt to come in and prove their case. It's nol upsn
anybody else to prove it for them. And if they did not
come in and prove their case, then the Commission veally
had nothing to work with. It goes back to the basic
rheorem of my brief and that is that the record wae
inadequate. It's a guestion of fact. And there was
nothing in there to sustain the granting of this fact of
this rate increase and that was fair and reagonable undey
the staturtory standard.

THE COURT: But there is evidence in the record to

sustain some kind of rate increase. I'm going to read

right from your brief. You say, "Depending on what cost

study or whose analysis the PUC would believe, the

switched access rate ranged from 6.4 to 5.55."

Now, that to me says that you've conceded there's
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svidence in the record, depending on who you're going Lo
believe, that there's a range of numbers from which thke
Commission should make a decision.

MR. HOSECK: I'm not sure that the Commigsion found

that because ultimately that thing, as I recall you're
reading it, said depending upon what was said and whose
¢cost study.

THE COURT: ‘"Depending on what cost study and whosge
analysis the PUC would believe --

MR. HOBECK: Yes.

THE COURT: -- the switched access rate ranged from
6.4 to 5.55."

MR. HOSECK: I think the key thing there, yosur Hongr,
is who they believe, who they give any type of weight and
credibility. They basically made an initial decigien that
they were not satisfied with anything that was in front of
them and attempted to recpen the record.

THE COURT: They didn‘t reject staff.

MR. HOSECK: They didn't reject -~ that's right.
That's right.

THE COURT: So the staff numbers are there.

MR. HOSECX: Staff numbers are there.

3 i THE COURT: How can they be rejected? You know, the
24 statute says that this Commission's duty is wheén this
28 3 cccurs, when someone files a tariff stating a new rate,

CGNNIE HRCKENIATRLE. DR
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that, you know, you have che hearing, et Ceters, You BawE
the potential for unilateral implementaticn and 31v'E ==
you shall have a hearing. And then it says afcer the
hearing the Commission's obligation or duty under tke
statute is to "determine a fair and reasonable rate oFr
price, render a written decision specifically setting out
the rate or price and prepare a record of ite proceedings
and findings."

Now, I mean in your brief you say that there was
evidence of a range and rather than doing chis statuteyy
duty, it looks to me like they just dumped the CRES.

MR. HOSECK: Well, I disagree in this pense. A
that is if you look at what staff did in terug of mcaffse
rate in this matter, I think that the Findinge of Faer
showed that nobody had done any independent verificatien
of numbers. That was of concern to the Commisgion.

[HE COURT: But they've never done that before. Thasy
-- I read their testimony. And they were obvieusly
satisfied -- they had this dialogue with US Weat. They
said, well, we don't agree with you. I think thSre wWere
nine points in dispute, if I remember the record right.
And they said, US West, give us this information, give usg
this, based on the information they requested, they were

comfortable with their numbers.

And they didn't -- they -- as I read the record, they

S ABYLE T T TYIVIIRPTRYY A TIST It P50
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were specifically asked, did you read Parker's -- did you
near or read about Parker's criticism, and did you hear
these other criticisms. and inspite of that, I donte aee
any evidence that any staff said, well, yeah that's &
point well taken. No, they stuck to their pre-filed
testimony.

MR. HOSECK: But ultimately, your Honor, at Finding
of Fact XXV, the commission found that inputs inte US
West 's cost study had not been adequately verified. That
wig the Finding of Fact that I would submit to the CCUre
ig very critical in this as far as forming a basis of

¥ Rk
po% 1L

Commission's decision.

THE COURT: Well, which inputs and why aren't theéy
adequately verified? I mean, don't we have an SDR&
problem here?

MR. HOSECK: Well, no, your Honor, because I think if
you go back to Findings of Fact VII, VIII, and IX, there
is a specific -- there are specific findings &s to the
actions of staff in this matter. And it was that thelre
nad been nothing that had been done to confirm the inputs.

There was -- the bottom line on this thing, your
Honor, is that there was obviously a question, the
svidentiary shadow, whatever you want to call it, in this
case that when three cost studies were brought before this

commission, three different rates went in, an agceptanace

CONNTE HECKENLAIRLE. RPR
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of staff's position, a cutting of a deal in essence in the

presence of the Commission for the 6.1 cents, there was &
question raised in the minds of the Commission as o the
adequacy of the job done in looking at the inputs £o thig
cost model. That was the critical thing that they were

not comfortable with. And they asked that it be done

again and that somebody look at this and it wasn‘t &

e,

THE COURT: That's obvious. The problem I see is
they did not reject the staff numbers. At least the
Findings don't say that. They expressed concern. They
say well, you know, he didn't do this, he didn't do thax,
but they said -- they didn't do what they did te Culp and
say therefore, we reject staff.

MR. HOSECK: As to a specific finding epenifically
saying we reject staff, that is correct, your Honor.

However, when you read the entirety of this -- of the
Findings of Fact in this matter, there is & tic in between
what staff did or didn't do and the ultimate conclusion
that there was not an adequate verification and that thsee
was not a meeting of the burden of procf by the cowpany.
And that's what it all relates to.

I would submit, your Honor, that the Commigsion
properly found that no weight should he given to the cosn

study, and that Mr. Culp's evidence and his testimony wasg

not credible.
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As to this matter of the public interest
determination, I would submit to the Court chat this ig
always a consideration that the Commission could properly
jook at. And for most in this matter, I think that 420
deficiency in the record that was before the Comnission
was a legitimate grounds. If nothing elge, this was 2
legitimate ground for the exercise of the public interest
doctrine by the Commission because the question is if any
of these rates would have been implemented, what was there
to back it up? And I think that there -- the record amply
demonstrates that there is a deficiency in that record.

hgain, I would submit, US West did not meet its
purden of proof in this matter. There were numerous
conclusions as to what rate is the proper rate in this
cage. There were questions that were raised which were
aot answered for the Commission and the Commission took
the proper action in this case by denying the request.

Briefly on the takings issue. I think this fails on
a ripeness issue. And it gets down to a more fundamental
thing and that is that US West does not have any type of
inherent, inalienable right to a rate increass. It is a
matter that is subject to proof. And the question here
under the clearly erromeous standard is has a mistake been

made. - I don't think that one has.

And in conclusion, your Honor, I would ask that the

CONNIE HECKEWLAIBLE, RPR -
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decision be affirmed. I don't think remand would ssrve
anything in -- any purpose in this case. In esdsencs, 05

West was offered that opportunity at onz point in time

it was -- it was denied. They did not -- &id net sake

advantage of that oppertunity. And I would respsctfually
ask that the Court affirm the Commission‘'s decisien.

THE COURT: Thank you. Okay. Who wants E@»&ﬁ‘ﬁﬁi@?

Mr. Lovald.

MR. LOVALD: If it please the Court.

I'm not going to retread ground that My. Hoseck hsg
already covered. In fact, I'm going to try to fucus 65 3
couple of, what I perceive to be, extremely criticsi
points that Mr. Welk has ignored that ! think peint eut
the fact that the Commission's decision im this case was
proper, and was the only decision that ceuld have been

made and should be sustained.

US West chastises the Commicsion for havisg takss

public interest matters in consideration im rthis case. g |

¢ Bt

LAy

West would like the Court to believe that rhe switechad
access rate increase it sought was sort of like pickisg
fruit off a tree, that if you stuck these inpurs into ths
computer and it spits out 6.5 and that they had te be
given 6.5. BAnd that just isn't necessarily true, Yeur

Honor.

If you'll review the switched access rules that US

CONNIE HECKENLAIBLE, RPR

L




o

¥

West now wants to apply and wants to immediately use to
justify their sncreased rate, there's -- there's a secticn
of those rules, which I think the Commission cited in
their brief as ARSD 20:10:27:20. 1It's a phase in rule.

it says that if the Commission determines chat theré's

going to be a substantial increase in an access rate, that |

they have the discretion to pﬁase that rate in over &
period of time. That was argued at the Commission level.
Evidence was presented.

The Commissioners in some of the statements in the
record said this case presents rate shock of the worgc
type. And basically, the Commission never got to that
point. The Commission -- I think part of the argument
was, you know, the decision is between 6.14 and 5.5. 1
gubmit, your Honor, the decision is between 6.14 and 3.14.
I think an excellent argument can be made and was sade to
the Commission that let's phase this thing in and the
first step of the phase in was probably 3.14 to get you o
your gecision.

There's another docket that‘'s open in the PUC right
now, 96 -- I think it's 032. The Commissicn solicited
input from all of the telecommunications carrieérs OVer
whether they should make any revisions in their switched
access rules. Inputs were provided. No decisian has been

made in the docket. And I think there's a pretily togical
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argument if phase in is used by the Commission that step
one is 3.14 until you get to the determination as to
whether there's going to be any change in the rules.

But I wanted to make that point, your Honor, bscsuss
the Commission -- and you can tell from the comments that
were made in the Findings, you can tell by Commissioner
Burg's reference in the record to the yo-yo effect, that
they were concerned with the situation if we take the rate

now and the rate drops back down, vou know, that doesn‘'t

do anything for consumers. It doesn't do anything for the ]

amxll companies.

And I just want to clarify the record on the peint
that public interest is invelved, was involved and I
think, you know, they took an appropriate look at it.

I'd also --

THE COURT: But isn't it the Commission's decision to
do that phase in?

MR. LOVALD: Yes.

THE COURT: I mean, a utility can say, I want it all.
But it's the Commission's responsibility.

MR. LOVALD: 1It's the Commissicn's decision and the
Commission never got there, your Honor, because the
Cowmissicn said we're not satisfied with the inputs.

And I think it's part of the record, but when we

filed our reply brief at the Commission level, we filed a

CONNIE HECKENLAIBLE, RPR
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£ jengthy decision of the Washington Utilities Board in

3 regponse to a US West rate increase in the State of

L washington where they were requesting rate increases. The |
% Commission out there after an audit determined that a 8%.%
% million decrease was appropriate and that included about

4 | 829 million worth of switched access decreases. So the

i Commission had that information in front of them too.

g And Mr. Welk says this is unprecedented and the

%" Commigesion has never subjected any other utility to this
85 1 gort of scrutiny, but again I think you‘ve got to look at
5 the history of this. your Honor. These rules were adopted
B4 .1 in 1992 by the Commission. US West up until 1596

i3 4 gsongistently took the position, we don't want theam, we
i don't need them, we're not going to price according to

% i them. M™Mr. Welk criticized us for not talking about the
14 ii Telecowmunications Act, but I submit, your Honor, that
5% their attitude changed when Congress passed the

iw i Telecommunications Act. And they basically tocok the

% ! jmmedizte flip-fiop of the position we now want, the --
| you know, the revenue stream that that would provide and
- we want it now and we want it all.
33 'E THE COURT: How is that relevant to whether therxe's
& 3 substantial evidence to support zero increase in thisg
4% case?
¥E | MR. LOVALD: You know, it's relevant, your Honor,
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pecause if they were to have received that entire
requested increase, it would have had a tremendous impact.
{ think the testimony from Mr. Riter's clienF is in the
record in that respect -- and that record was the record
that was before the Commission -- they were prepared to --
you know, they were prepared to go to the next step and
take additional --

THE COURT: Except that you filed the motion to
digmiss.

ME. LOVALD: Correct. And, your Honor, I guess =--
you know, I guess the point is that where you have the
phase in statute that was there, and where the Commission
mew that the phase in statute was there and wasn't
sarisfied with the record and where US West zays even
though you're going to give us another hearing and ansther
opportunity, we're going to unilaterally implement the
rate, I would submit, and on the basis of record before
rhe Commission, that they did the only right thing.

THE COURT: Well, except the statute says it gives US
wWwest, it looks to me, like the right to unilaterally
impose any rate that's -- whether it's fair and reagonable
or not. But they've got to -- after the Commission has
the hearings, does the investigation, makes the findings,

they've got to pay it back. Isn't that what the atatute

contemplates?

=
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M. LOVALD: Yes, your Honor. I think it does. And
t ehink -- but at the same time where the burden cf prooi,
t e¢hink the Commission Findings are clear. They didn't
fesl that US West had met its burden of proof on all of
ihe factusl issues. If you're faced with number one, do
wg give them another shot and let them unilaterally
peplement or do we dismiss the case on the basis of
insufficient record and let them come back in tomorrow and
start anew? 1 think they made the proper decision.

THE COURT: Well, going back to your public interest
and the pbase in and the impact on the other companies.
A8 ! read this motion that was adopted to reopen the
recard, there's five factors they were concerned about and
chree of them involved what you're talking about, public
interest, impact on the other carriers and’all that. It
gesws Lo me that the impact on the area carriers is
svidence that you guys had the responsibility for. And it
aeemgs to me that those three -- at least those three
igguas, there were five of them that I count, but of thoss
rhree, that was your obligation to present evidence on

that. How could US West be faulted for not providing

evidence on how this was going to impact you and
therefore, the phase in should be as follows, et cetera,
@r cetera, et cetera.
: MR. LOVALD: Your Honor, I read the Commission's
i
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findings and decision, you know, when they made the
decigion to reopen, there wasg ample evidence in the record
presented by Mr. Riter's clients, the TAG group, that
there would be a substantial impact. I read the
Comttiasion's -- I basically read the Commission's decision
to reopen as basically in telling these companies, you've
teld us in conclusionary termé that it's going to affect
you substantially, but if we're going to go back anyway.
jet's have some more detail. I would agree with you that
I think «-.

THE COURT: But the detail -- that detail did not
come from US West.

MR. LOVALD: No, that's true.

THE COURT: That detail -- so why should they diﬁmiﬁﬁe’
rhe case on those factors, rate shock? The actual motion
is the gpecific effect of any raise in access charges on
the small resellers, such as those repregented by the TAG
group. How can you -- why should the notion to dismiss ba
granted for failing -- for failure to present evidence on
this when obviously US West couldn't do that? That was
your guys' responsibility.

MR. LOVALD: You know, I agree that the burden on
rate shock was probably, you krow, prcobably on our side of
the table, your Honor. But again, I would urge the Court

that the Commisgsion's decision to dismiss on the initial

J
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input item, you know, was more than justified. And I
think the Coumission has inherent authority any time a
pompany makes a request to request additional information
and request the additional scrubbing as to any number or
any agpect of the case that it desires information on.

I want to get back -- before I sit down, your Honor,
1 want to talk about the represcribed depreciation issue
Becawse I think this is a glaring deficiency in terms of
whgt happened in that particular case. The Commiszion
approved the stipulation that I think is in the record ae
an exhibit, in TC 94-121 giving US West scme pricing
flaxibility and the stipulation purported to deal with
jewal rates, business rates, but also dealt with -- dealt
with switched access.

One of the Commission findings in that particular
decket was that the commencement by US West to utilize the
yeprescribed depreciaticon bond have any effect on US
Wapt's customers. It's about a three-year stipulation, I
amsume, you know going forward from the time it was
approved in early January.

But one of the first things that happened in mid-197&
ig US West used the represcribed lives, which are
ghortened livesg, which meahs you shorten the life, you're
going to kick your cost up. And in its switched access

rune and one of the criticisms by the parties to the
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proceeding before the PUC is that that very action in
using represcribed depreciation violated and was directly
¢ontrary to the Commission's finding in the previous
dovket. But it alsc highlights part of the problem with
witness Culp because when he was being questioned on some
of the depreciation issues he just basically said, well,
{'m not a depreciation expert. You know, you couldn't ¢geét
rhe information.

And I invite the Court to read his testimony closgely
because there was an arrogarce there and I think thera was
#n evasiveness when he was being asked questions by
attorneys in terms of providing as little information as
hwe posaibly could to the inquiry process. And I think the i
Commission got frustrated with that.

But I -- like I said, I'm not going to cover points
that Myr. Hoseck has already made, but in conclusion, I
would respectfully submit that on the basig of the entire
record, you should affirm the Commission's decigion.

THE COURT: Just so I understand though, on the
depreciation issue, even if your point was adopted, as I
understand the record, that still would get ycu no lower
than 5.5.

MR. LOVALD: That would get us no lower than 5.5,
your Honor, but it also, your Hcnor, would get us to the

point where the Commission still has got to look at it, I
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think, as a phase in situation. Even if you said that's
all that the record determined, there's still an
unanswered issue hanging out there that I think would
totally prohibit any finding at this level of a particular
rate or mandate that they adopt a particular rate.

THE COURT: Well, okay. Well, on the phase in issue,
what else was US West obligated to do at that second
hearing to establish an appropriate phase in? What
evidence could they have offered in addition to what
they've already offered?

MR. LQVALD: I don't know, your Honeor.

THE COURT: Well, there isn't any, is thera?

MR. LOVALD: Again, I don't necessarily disagres with
yﬁu at that second hearing that the TAG members would have |
had to present some additional testimony to the
Commission. But at the same time, I think if you look at
the existing record, there's quite a bit of tegtimony
already on rate shock.

THE COURT: But then it was the Commission's
obligation to make that decision of how to do the phase in
baged on the evidence from the other members of the public
~~ or the other carriers, right? Shouldn't it have been
their obligation at that point?

The statute says after hearing they are to determine

a fair and reasonable rate, render a written decision
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apecifically setting out the rate, and prepare a record of
the proceedings.

MR. LOVALD: I guess I disagree with you on that
point, your Honor, because I still feel they hava inherent |
discretion if they feel that the basic inputs haven't bheen
justified that they --

THE COURT: You just switched. I'm trying to keep
you pinned down here to the public interest and impact en
the other parties.

MR. LOVALD: Yeah, I will agree with you to this
axtent. You know, if you have to -- if you accept the
fact that there's a certain number on the table that is
irrefutable and indisputable according to the record, then
1 would -- then I wculd agree with you, your Henor, that
then the Commission would have had to move on amdi say
okay, what do we do, if anything, with phase in? But I
gu@eé I disagree with the assumption that we ever got Lo
the point where that number was clearly established to the |
point that the Commission had to accept it.

THE COURT: The Commission concedes in its brief
rhough there was a range.

MR. LOVALD: I don't read -- I don't read that
sentence in the brief as a concession, your Honor.

Thank you.

THE COURT: All right:t. Mr. Harmon.
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MR. HARMON: Thank you, your Honor.

Tom Harmon for Sprint Communicacions, And I will do
my best to address points that have been brought up here
and in Appellant's reply brief regarding what cccurred
here below.

The standard of review issue that this is a mixed
guestion of law and fact, I beiieve, this is adequately
addressed that that is the Commiseion's obligation to make
this -- what is essentially an ultimate fact finding as to
what is a fair and reasonable determination. Nowhkere do I
see that there is any switch of burden to anvone slse.

The -~ there have been some discussions here this
morning about whether this range is between 5.55 and §.&,
The prasumption that supports what the Commission did ig
that the status quo is correct and requires no furthar
proof of the matter. US West had an obligation to bring
it forward and it attempted to do so. It attempted to do
80 through Mr. Culp and through the cost study.

The Commission rejected Mr. Culp and it rejected the
cost study analysis through the rules. The Court has
pointed out that it did not specifically reject the
credibility or findings of staff. However, it did reject
the underpinning assumption that in both US West and staf#

and that they were the inputs into the cost study. The

Commisgsion did not feel --
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inputs being rejected and other -- any reasons for

gtating -- for rejecting a particular input.

ware not convinced.

that there's a lot of talk about the ARMIS study. As far
&5 I can tell in reading through the transcript -- 1 was
not present at the hearing -- I don't tkink it was ever

moved into the record.

mean, that's pretty standard practice too. 1I've never
read one of those reports, but it looks tc me like

everybody relies on them.
does not appear to be the record in this case.

weeting the burden of proof. Sprint raised an argument
about that there had been no evidence submitted whatsoever
regarding the fairness issue. And the statute clearly

requires that this be fair and there be some proof brought

©HE COURT: Which inputs?

¥R . HARMON: They've been established.

*"E COURT: I didn't see any inputs -- any particular 1

MR. HARMON: They essentially indicated that they

THE COURT: They are uncomfortable as best I can see.

MR. HARMON: By the figures that were there.

And one of the points that I think is raised here is

1HE COURT: But the experts all relied upon it. I

MR. HARMON: That does appear to be the case. It

The -- US West argues in its reply brief about
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tarward to do it.

UH West's response to this is that if you runm it
pkrough the computer model, that's how you conclude
whetheyr it is fair. I would submit that that's not what

£

vules say. Even the rules set out by US West in its
peply brief, ARSD 20:10 -- 20:10:27:02 says that -- 10:27
asd 10:29 establish rules for determining switched access
rate charges for switched access services shall be
esomputed, assessed and ccllected as provided in these
shupters. Nowhere does it say that they will be approved
ehrough that precess. The appxéval requires the
Pewawinpion to make a determination that there has been a
faiy application. The Commission concluded that there was
e proot .

When you look at this question that the Commission
gisked, it was clearly addressing itself to the fairness

isBue -- the rate impact. The resellers will talk as to

that applied to them, but that evidence was submitted.
{i% West has exactly the same kind of discovery mechanisms
available to it to determine whether the 108 and 115, 120
percent rate increases, whether that has a negative effect
uypes the resellers and the public as it was testified.
Thery have those tools available to them. They chose not

o 40 BO.

THE COURT: Well, but wait a minute. I'm reading
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fvom the record here and this -- and Commissioner
Sehoenfelder made the motion which was adopted and she
#8y8, “These companies --* and she's referring to the
resellers “-- have not come forward with specific numbers
whith would allow me to assess the effect in quantifiable
aras, "

In other words, the reseilers have not presented
alternatives to the results of the cost model. Now,
should the casze be dismissed against US West because the
revellers failed in their obligation? That's what I hear
you arguing.

MR. HARMON: It appears that there is evidence in the
record of the effects upon the resellers. There was no
representation of that record so far as I can see.

THE COURT: Well, you're saying that US West had the
burden on this issue?

MR. HARMON: I don't see that US West's burden ever
gwitches in this matter of proving that the rate increase
that it ie proposing is fair and reasonable. That's what
the Commission identified in its findings as the public
interest determination is about.

THE COURT: So you think US West has the burden in --
I*m reading from her motion -- to come forward with the
specific numbers which would allow the Commission to

assese the effect on the resellers in quantifiable terms?
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¥R . HARMON: Once something had been presented and
sewsthing had and it is in this record and it's not been
siejerted that there was rhis rate shock impact possible,
sud that it would have negative effect on them, US West
wad the burden. I submit the burden never did change.
Byt it hed the burden to establish that there was
pomething wrong or that that was not the case.

whe congtitutional issue as to the taking has been
sddresged here. The cases cited by US West in its reply
wrief bave to do with a Commission -- with an agency
waking & determination of whether the statute under which
.= whieh it acts is constitutional. We would have no
disagreawent with that that agencies cannot make a
derermination as to whether a statute is constitutional.

Whether they can apply the constitutional standard of
whather sowething is a taking is quite another matter
pecause it does not go to their actual ability to act.
*hig issue was not presented to the Commission in any form
and if it is to -- if it is to make up part of the bundle
of gtandards by which a rate increase is to be judged,
¢hon it would seem absolutely essential that it be
presented to the body that by statute has the authority to

make the rate increase.

There was some discussion about the records that were

submitted, the cost study, and that it falls under the
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susiness records exception in the reply brief. There's no
mention of a 1992 opinion by our Supreme Court of State
¢, Brown where it sets out what is required
fuundat ionally in order to apply to the public records
ggcaption. And that did not appear to be the testimony
from Mr. Culp regarding records upon which they relied.

Sprint would urge the Court to affirm the
temmission's actions.

*H% COURT: Thank you. Mr -- who's next?

Mr. Sahr.

MR. SAHR: Good morning, your Honor.

The firgt issue that I would like to address is the
standard of review that should be applied in this case.
#nd again, I will look to Permann which discusses

whether the review is one of fact or one of law. And

1 says that if the application is of the -- if
it's an application of a rule to law and it's essentially
£setual, then the review should be under the clearly
syronecus standard.

and for instance, in this application that depends
uwpon the fact finding tribunal's experience would be one
ghat they -- that relies on looking at the facts that are
pregented to the tribunal. And I think there's a case

that's on point in this matter and it's the Mattex of

s Power, 489 NW2d 365. And it discussed
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phe guestion of whether facts or law were involved.

Arnd as it's been presented to the Court it talks
alsout how the questions of fact are given greater
deterance. And specifically addressing the Public
teilities Commission, the Court in that case said that it
would not substitute a judgment for the PUC on the weight
st evidence pertaining to questions of fact unless the
pijc' g decision is clearly erroneocus.

And later in that same decision, the Court goes on to
gay that this Court has previously stated that the PUC is
deemed to be an administrative tribunal with expertise.
+hus, we think it is inappropriate in a situation such as
thia for the Court to defer to the PUC's expertise in
matters which lie within its particular field of
knowledge. BAnd I would submit to the Court that this is a
.. we are discussing matters that lie within the Public
trilities Commission's expertise and that are bazsed on
factual issues. And the case is fact laden.

Locoking at SDCL 49-31-12.4, 3, the telecommunications
company that is filing for a tariff bears the burden of
proof to show that the tariff is fair and reasonable.

SOCL 49-31-1.4 lists the factors that should be considered
in determining whether a price is fair and reasonable.
And those include the price of alternative services, the

overall market for service, the affordability of price fox
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% the service and market in which it is offered, the impact
# #f ehe price of the service on the commitment to present

5 0t sftordable uniform service and fully allocated cost of

% providing the service. And these are all factors which

w® ars again fact laden. So I would submit to the Court that
& ¢he olearly erroneous standard should apply.

# Whers lcoking at the facts, the Commission was

g 3 yncomfortable with the results of the computer model. And

§ 1 t think that in that conclusion that tbere are underlying
55 reeagons, whether stated or not, that they were

(3 I wheomfortable. And I think it comes down to that they
B were uncomfortable with some of the data and ﬁhe ability
3 | te verify that data. and perhaps it was not stated in the
i Z ¢indings of Fact, but I think it comes down to that if the
5% inputs are questionable then the results are questionable.
i1 : And parhaps they concentrated too much on cthe results, but
¥ T think that they were in fact looking at the inputs as

iz ;1 geen in the results.

[ B Under the clearly erroneous standards, MCI believes
36 chat the decision of the PUC should be affirmed and that
i ; ¢he burden is on US West to show that the tariff is fair
2§ | and reasonable, that the PUC was in the best position to
= W judge the witnesses and their credibility and what sort of
2% : weight they should give to the evidencg that was presented
¥ 3 re it? And they gave very little weight to the US West's
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pogitions., And US West was in fact given a second chance
ts otfer more -- offer more testimony and they refused.

And for all these reasons, MCI believes that the
daeigion of the Public Utilities Commission should be
aftirmed,

THE COURT: Okay. Mr. Riter.

Mi. RITER: Thank you, your Honor.

If it please the Court and counsel. I realize
there's been a lot of arguments already to the Court and I
ehink, however, that some of the thoughts I'd like to

fare with the Court are important to the decision in this
matter.

We represent the Telecommunications Action Groug,
whish is a group of five resellers. Four of the five only
ds business in South Dakota. One of them does extend
goerony state lines, but four of the five only do business
in South Dakota.

And as the evidence revealed and as the PUC found,
tha rate increase proposed by this switched access rate
was very significant to all of these people. And as some
af the testimony revealed, they said that 50 percent or 6¢
percent of their direct costs were these switched access
vates. And they also testified that perhaps 100 -- some
of them said even wore than that, even 125 percent

irereapes in switched access rates would mean significant
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increase on them and their direct costs. Some of them
alss testified that they had contracts where their
gubscribers and under the contracts with their
subgeribers, they could only increase it 10 percent a
year,

So you're going to have -- if the Court were tc -- if
the PUC would, rather, have adopted an increase such as
suggesced by US West, it would have had a severe impact on
gompetition, not just merely upon resellers or small
buginess people doing business in South Dakota that we
weprasent, but the people ocut there, consumers out there
that are now able to receive some good rates because of
ehe competition in the market place.

And there's been -- there's been argument relative to
the federal act and, you know, what's the impact and how
come we didn't talk about it. But the underlying basis
for the federal act was to foster competition. And if
we're going to foster competition, we're not geing to
inecrease the rate by 125 percent to these resellers and
Ehen increase their direct costs correspondingly so they
gan do business. They can't compete with US West. And I
suspect if I was US Weest, I'd love nothing more than to
el iminate some of my competition. And we think that :the
rates that would be a result of the increase requested by

Us West would eliminate competition or have a severe

i




L appurtunity -- significant opportunity to eliminate.

3 Now, the Findings of Fact set out the specifics of
L ¢#s testimony and if you might, you've got five reseller
% 1 gompanies in South Dakota. all of their small companies
5 4re small South Dakota companies. They're competing out
@ | in the field with the big companies, all of whom you‘ve

¥ | heard from this morning, and it's not an easy task to be
& j, fsced with, frankly.

& Also, they're faced with the difficulty and the Court
% a poitited out, well, couidn't they have produced more
ik | avidence about something in particular, but you're faced
2 1 with the situation where we've got Jerry Noonan, who ig &
s | cartified public accountant; we've got Fred Thurman, who
EL is a certified public accountant. Those individuals, we

walisve, are qualified to express expext opinions and not

L% only as certified public accountants, but as presidents of
37 | thair various companies relative to the effect that this
4 1 would have on them.

% S | Now, we didn't have a cost model. There was some

£ ; comment made in one of findings about the small resellers
- did not present alternatives to the cost model results.

i3 | But yet the issue -- and I think it was Mr. Harmon perhaps
g 1 ghat pointed it out -- the issue is whether or not US West
24 | gustained its burden of showing that these rates were fair
25

and reasonable that they proposed to the Commission. And
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we suggest they did not. BAnd I have realized that the

Tourt Ls saying, well, wasn't -- was it not the burden of
gmall regellers to show why they weren't fair and
reagonable.

THE QOURT: Well, only on one point. I'm not
suggesting that you had any burden on the fair aad
soagonable nature of the rate. I think your -- you guys
were implicated because of the motion to reopasn with
regpect -- you were implicated on the issue of the impact
that it would have on you and public interest. I mean, at
Lagat that's what Cowmissioner Schoenfelder, that was the
panin for her wmotion anyway.

MR. RITER: When you look at the situation that all
of ug were faced with nine months ago, obviously the
pudslic Utilities Commission was not satisfied with the
¢vidence they had, that it justified the rate that it
showed that the rate was fair and reasonable.

By the same token, they were -- they felt that there
waa not sufficient other evidence available for them to
astablish a rate and they had like more information. So
it gssemed logical to them and sitting back to me it seems
logical to see that they said, let's reopen this, iet‘s
rake some more evidence, let's make sure everything was
gropar and appropriate. And then US West said no, well if

you do that we're going put in these rates anyway. And
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what are the rates going to do my pecple, by thne time we
sre all done with everything, they can pay us back some
muney, but what good does it do from a practical
gtandpoint when you get paid back something if you’'re
gtill barely hanging on to your business if you're hanging
on at all?

THE COURT: Look, I don't think the issue is what
good is it going to do or even is it fair. The question
ig what does the statute say.

As I read the statute, if the Commission doesn’'t make
& decision in 180 days US West can implement the rate and
ghen you go through the process, determine the fair rate
and if it's not fair, they've got to refund. I mean, that
might not be fair, but it seems to me your remedy is with
the Legislature.

MR. RITER: I don't disagree with that, your Hoe .
And as you pointed that out earlier to Mr. Welk, why
doesn't he go ahead and implement it right now? They've
got authority under this particular statute to do it.

Obviously, I think US West is acting under the same
sozt of attitude that all of the people here today are and
that is that they want to proceed properly and
appropriately and frankly, they don't want to put hundreds
of thousands of dollars or millions of dollars at risk by

having to pay it back should there be some reversal at a
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jater time relative to that. And I'd like to think too
vthat US West is saying, we want to do what's ordered and
was fair and determined to be fair and reasonable by the
Public Utilities Commission. And that's why they haven't
unilaterally gone out and put some rate in even if they've
got the authority to do it.

We think that if the Couft were to remand this case,
that the Public Utilities Commission perhaps could then
have the opportunity, if the Court allowed it, by the
romand to hear such evidence as might be appropriate to
determine whether or not the rate was fair and reasonable.
I+ would seem to us that if a remand was oxdered that .
would not have to be limited to the record existing. but
that the Court could also order that there be such
evidence.

We've got issues about Mr. Culp and whether or not
thare was sufficicnt foundation for his testimony and
whether it should or should not have been accepted and

whether they were audited and verified. And certainly,

this would give US West the opportunity to come forth with
that evidence.

Additicnally, it would allow our people the
oppertunity, if the PUC thought there was additional
questions relative to the small resellers and how this

impacted them, they would have the opportunity to preésgent
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ehat evidence should the Court order a remand. And I'm
faGt suggesting that it did do so because obviocusly, it
wenild seem to me that US West would still have the
mggmrtunity now to file an additional rate and asx for a
fiew docket to be open.

But -- and when we talk about where we are at this
time, if you look back at one of the records -- and we
ment ioned it in ouxr brief -- Mr. Heaston, who's the lawyer
from -- the lawyer Mr. Welk works with most generally,
stated in a letter to the PUC back in 1993, 1 believe,
that he thought that because how important -- I'm
paraphrasing and I don't have long and Mr. -- I'm sure Mr.
Welk will correct me if I don't get it close, but the
effect wag we don't think that the rate ought to be from a
lower figure to a high fiqure in one step because of the
fact that this is such a significant expense upon the
regellere and such a -- plays such a significant portion
of their direct costs that the only fair way of deing it
is the phase in.

So the Public Utilities Commission back in '93
adopted this rate of 3.14 and during that period of time
from then until now, the US West never came forward and
gaid, let's phase in an increase based upon we'll go to

3.75%, then we'll go to 4.25. They didn't even take the

advice of their own counsel at the time and suggest phase
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in. Instead, they jumped right up to a rate that frankly,
is confiscatory as far as my people are concerned.

THE COURT: Well, their failure to do thig in the
past, how is that relevant to whether there's substantial

svidence in the reccrd to support a decision of no

in¢rease?




that an increase such as US West has suggested is not tair

and reasonable and that the PUC was right not to accept us

L West's requested increase. And they were right to close
i1 g the docket as opposed to accepting that if those are the
18 ‘. two alternatives available because even US West's own

i3 people, own representatives, affirmed that in fact that
i4 would be improper manner, at least arguably from our

3%

gtandpoint, an improper procedure, improper way to 7

L6 . increase the rates to the point that they ultimately want
E S them to be. SR

18 ; ~ Our people got -- why all this came about is US Weszt
1% apparenily because they've got the information necessary.
38 1 they computed what impact would be upon our Various

& é resellers and supposedly they sent the same letter to
mo AT&T, MCI and Sprint and everyone else, but the resellers
3 | got a letter from them saying with this new rate, by way
2% of access charge, your total access rates are going to be
3% up. And some were 78 percent and some of them were 128

OANNTE HRCOWVENT.ATRIR. RDPR




: i parcent.

2 We would argue from a public intereét standpoint.,

¥ i from a standpoint of what is fair and reasonable, that the
£ 1 rate increase US West sought in this case was neither fair
& | anﬁ reasonable nor was it in the best public interest, nct
& only to our people, but to the competition that we have

¥ brought to the market place and the consumers that take

8 | advantage of the rates that are available to them by

; 8 virtue of competition being there.
| i So accordingly, we would ask that the Court lock at

i3 i the issue and affirm the decision of the Public Utilities
i1 | Commission. If the Court does order remand, we would ask
13 | that the Court order that the remand include jusues that
14 may not yet be -- that may not be in the record, but allow
1% the record tc be supplemented by additional evidence on
%ﬁv‘: the remand.

17 ; Thank you, your Honor.

g | THE COURT: Okay. Mr. Welk.

% I MR. WELK: I'm getting used tc being by myself up
F2Y here and having others argue against me and sc I'm not

31 going to go through every one of the points that have bean
22 ) made by the counsel because I think a lot of them have
23 | been addressed in the briefs.
7% Your Honor, you've asked time and time again of
2% opposing counsel under the review that this Court is

 w4n
CONNIE HECKENLAIBLE, RPR i




Er

Hip

feae il e Lo sl
E i iy st W

!lpA!

B

e

i

mandated to do under 1-26, where is the substantial
#vidence to support the Commission's decision. And no one
has given you an answer. Each one of the people that cone
up here and they talk about rate shock, they talk abour
that. Mr. Hoseck couldn't answer your question. And the
question ig very simple. There isn't any evidence to
fupport the Commission's decision. What is in the record
that is undisputed remains undisputed.

US West had the initial burden cf going forward, i
did along wirh the staff as you correctly pointed out. No
Gie challenged the staff. The staff's testimony remaing
uiidisputed. And we mer our burden of going forward.

Where is the rest? Where is the cpposition at? Ac

BOme point in time the burden must shift and we came
forward with it. The staff Came forward. The burden has
got to shift. We ceme forward. we met the burden. The

burden hsg got to shift to someone else.

TRE COURT: Ddid you agree though that the Comnimmion
-+ I mean, if they don't like -- if they're not
comfortable with their numbers they at least have the
right to investigate and do what kind of an exam --
MR. WELK: Sure they do.
THE COURT: -- they want to verify your numbers:
MB. WELX: They can go down, as the Court pointed

eat, and they do that time and time again. They don‘t
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fiwed & subpoena. All they got to do is pick up the phone
##d call down. But that's not what this is. This is an
#fjudicatory proceeding and if they want to go down there
tiiw and look at the numbers, do what they want to do and
brimg us back and say we didn't agree with that they can
#o that. But in this proceeding, we presented the

svidence and nobody else presénted their evidence.

It's very interesting listening to AT&T. They stood
ugr with me at the time and said we don't need another
kearing. Now they're talking about remanrd, going back and
#il that. Sprint and these other companies, they never
even ran the cost model. I mean, what do these rules mean
if you can't at least abide by the methodology.

And like I said before, you do have a dispute between
%.i4 and 5.5 and that's what these rules contemplate. BRut
the Cowomission, as You correctly pointed out, said no, nan
rate increase. Rhat's very interesting is none of thas
comrpanies told you, your Honor, they have kncwn, they have
tessved off this rate of 3.124 for three years.

And Mr. Riter is right. Mr. Eeaston did write a
iettar back in '$3 and said, yes, if we move this up to a
¢ vate based on the '92 cost study, it would be rate
ghock. And US West said, let's start phasing it in,

#Well, the problem is 3. -- it's been 3.14 for three years.

They've had this rate. They've had their phase in. They

CONNIE HECKENLAIBLE, RPR ’
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shsuld have known and these are reascnable, prudent
vaginess psople. Everybody knows that, your Honor, on
regsller standpoint this is their big cost of business. 1
mgan, since the day vou get into business, they know that.

And some of the contracts that they have, they've
shiowed for increases. I've asked in cross-examination at
the hwaring, don't you provide that when a major one of
your inputs goes in, you can reprice. They said, yeah, we
“an reprice. We don't know what's going to happen.

All these were issues that are not relevant to the
#ituation of whether the evidence was presented by US
Wust. We've said the evidence is there. where is the
Commispion's evidence other than some concern?

I do want to talk about the public interest situation
#gain. The Cowmmission is a statutory body. It has to go
4y what the Legislature said. In setting these rates,
thers is no discussion about public interest. 1Is there in
the regulation regarding phase in, ves. There is a
ffiscusnion, the phrase is in their public interest, but
the Q@m&iﬁ$ion’ﬁh0$g not to get into phase in. They
dan't want to talk about it. They just said no, case
digmizned. They willy-nilly are going around doing things
without having some basis in law. And it is not necessary
in every proceeding of the public utilities. They must

ieck to the statutory law that the Legislature gave them.
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f would continue and we could go back and forch

forsvsr on this, your Honor. I think you've understood

the reecord. This is a point where the Commission had some

werns at the end, but they had no evidence to support

And I'm very concerned on the remand, your Honor, if
vy gecide to remand it what the scope of the hearing will
be. We will argue interminably when we get back down
tefore the Commission about what is the scope. So it's
¥ty important that you define, if you're geing to remand,
what the acope is. We're going to have to try te
Pitigate, relitigate all this stuff again. We did it
wie. The remand cught to say you had a rate, it's
b@tween these two rates and that ought tc be the
limitation.

1f they want to go out and change their rules, if
they want to come down and investigate, they can do that.
¥L this proceeding -- we have proceeded through a 1-26
judicial review. They don't get a second bite at the
apple. Otherwise, this thing is going to go on
takerminably, and my client is entitled to get a fair
v3L®. IU hasn't got a fair rate. We've been asking since
a}moan o year ago based on the most current cost study and
¥R respectfully request, your Honor, if you remand it that

¥ou do 0 with instructions that it be confined tc this
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TR TEeRve L dOn'C think the record needs to be

TUE COURT: Well, 1 understand that. I know you

*'L want it respened, but vhat I'm saying is the order
FRat ?*ﬁ-@ﬁﬁﬁid&xﬁng today is the order granting AT&T's
# %6 disspprove and close the docket. If that's

Fevarsed, aren't you back to the position that you were

wEs wheve the Commission had moved tc reopen tc hear
tensl evidenca? Isn't that the stage it should go
THER ey |

MR, WELK: You can say that, but what other

Eiens) yecord do You want? vhat is going to be

B3.  What la going to be at that hearing? Are we

4 Lo hear all the same argument? Are we going to go

the same thing we did before.
The basis for these rules -- and I keep going back to

EBEEY -« wag this interminable Process wouldn't exist ang
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vau' ve dolng (¢ further delaying the process. And

WHT:  You can implement. Why don't you go back
plement 5.557
M. WELK: We can do that. Ve can go back and

e lement 5.9 if you gay that's the rate we're entitled

] THE COURT: Well, I'm not going to say that. I can

i oyoe what,
M#. WELK: If you say the rate is between 5.5 and

%44, then we got some degree of certainty where it's

% &t ke. These decision vou're making are affecting
ions of customers and people and we take these
S LBHE vevy seriously. And we take these -- this Court

e Commission's decisions very seriously. And we
Y

s:ld rasher deal with the Court's decision, but if you

i uE baeck in limbo, I'1l tell you it will be another

£8 == gix months and we'll be back here again if it

it

%' defined because now on the other case that you sent

% &5 Cheyenne River, we're doing the same thing.

ighe were heard on the record, and it just sends us

juterminable harassment unless you're clear on what
%% Say should be done, what the evidence ought to be and
SR8 W argue about what your order is.

#ad that's what I don't thipk my client should have

CONNIE HECKENLAIBLE, RPR o4
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Lo e Bavirg waited a year. I mean, the Commission has

Lle #Lhowity to suspend the rate for 180 days. They

they are going to centinue on that, and I don't

Lfink that's falr and what's anticipated. They should

®a4s Lhe decigion promptly. There isn't anything more

ERad that they need to do and hear this evidence all over

HELE

THE COURT: This is like a big stakes poker game with

- implementation statute. T mean, if you want to stick

¥OuE feek out, you can do that.
BR. WELK: Yes, we can do that.
THE COURT: 8o 1 meanp --

HMR. WELK: 1 think the Prudent thing -- if we want to

¢ Bigh stakes poker we can. We would prefer to work
#ith the Court and the puC. That's the type of

Harpiration {v is, but if we have -- we have the right to

@ shead and do that. I woulg like to be able to tell my

giient the Court believes this. Otherwise, we're going to

)"fi@%iﬁﬁﬂvargue about what the Procedure rule means,
WHRAE i% the hearing we can continue on.
Now wa're at a Year, year and-a-half and my client

GREBLIRUes Lo provide service to all these companies at apn

Hnreasenably low rate, which everybody in this room

“uidntt. beat., You're forcing my client to continue to

fursizh that service at an unreasonable and confiscatory

inipping,

CONNIE HECKENLAIBLE, RPR 8“
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Sonweime US West's consideration has to be made

il we have waited, we have gone through the

Baa® is, and everybody else is going to come up with some

- &f reagon why we have three more hearings and more
wwidense because it's in their interest to do so.

And ! just request, vour Honor, that you be specific
#t & timetalble that this matter get done and in fairness
e By elient, I think that's reasonable. 1 have nothing
Furt ey .

THE COURT: Okay. Well, since -- because of the

wtinuation of this case, I've had two opportunities to

gare. I'm going to give You a bench decision.

The mutter before the Court is an appeal by US West

've# & Commivsion decision including Findings of Fact and
wiuslong of Law which granted AT&T's motion to
diL8approve the rate increase and close the docket, which
bd essencially 4 motion to dismiss, The effect of that

fuiing was to deny US West any increase in its switched

#85 rates,

¥ think some historical recitation should be in the

¢oxd en my part at this point. On June 24, 1996, Us
Wegt filed for the approval to increase the rates. The
tomnission permitted intervention by numerous parties who

Ezve besn -- who are all here and represented in court

Maybe -- well, Dakota Cooperative may not be, are

COUNIE BECKENLATRIE DD n
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Ry ?

HMR. WELK: They're not here, your Honor.

THE COURT: Yeah. With their exception -- and
fixprese is not here.

MR. WELK: They withdrew, your Honor.

T COURT: Okay. With those exceptions, the other
Farties have argued today.

Mow, historically, it appears that under the statute
i%.4, ths Comiuission suspended the proposed rate increase

#6d seheduled a hearing for October 9 ang 10. After thatr

dy tng #od after the Commission heard the evidence, the

Commiveion moved to reopen the record to take additional
#¥itence. Thereafter, US Weat advised the Commission that
it bulieved the existing administrative reccrd supported

it® applicscion and that it did not intend to offer

#ditional evidence.

At approximately the same time, US West advised the

iemilegion that because of -- that because the hearing on

the Tommisuion's motion to reopen would not take place
@it il after the expiration of the statutory 180-day time
pericd, US West was going to exercise its statutory right

e unilaverally impose the proposed change. That right is

I ser forth in 49-31-12.4(s)
§ The next thing that occurred is on January 16, 1997,
: £ufere the scheduled rate -- or excuse me, before the

CONNIE HECKENLAIBLE, RPR RY




%ut . After a further hearing, AT&T's motion was
grantsd and the Cormigsion entered Findings of Fact and
ésneclusions of Law, which are the subject of this appeal .
fow, this appeal, as I see it, involves the question
sf wherher the Commission properly or improperly granted
tha motion to disapprove and close the docket or dismies
witkeut devermining a fair and reasonable rate based on
e svidence in the record. The issue is whether or not
vamre L8 substantial evidence in the record to support the

2%

Rty

smission's vitimate decision that US West was not
antipled to any increase because that's the effect of.what
seenvred by granting the motion to dismiss.

At the outset, there's a dispute among the parties
shgur the eorrect standard of review. One side argues
shae -- or the Intervenors primarily argue that this is 3
muestion of fact or mixed question of fact governed by the
¢}early erroneous standard. US West argues that it's a
mined guegtion of fact and law that is based -- or that's
raally a de novo review because the historical facts are
yndisputed and the Commission's determination was to
dereymine the legal effect of the evidence.
7his Court concludes that ultimately, the PUC

dacision to determine a fair and reasonable rate is a

CONNIE HECKENLAIBLE, RER 8
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Fasvtual determination, which is within the expertise and
saperience of the Commission, and consequently, is a
fariual review or matter which should be governed by the
stenrly erroneous standard.
fNiow, getting to the law that applies, SDCL 49-31-12.4
dwerng the proceedings before the Commission.
Bubdivision 1 of that statute provides that the Commission
HEy upon a petition enter into a hearing concerning the
peagristy or reasonableness of the proposed increase.
#abgection 3 provides that during that hearing the
Premsiapion may receive, "whatever evidence, statements, orxr

srguments the parties may offer pertinent to the

sfwgstigation.® Although, the burden is clearly on the

sippany o prove that the imposed rate is fair and
reasonable.

Subsmection 4 specifically provides that after the
hexring, the Commission has a duty to, "determine a fair
#53 reasonable rate, render a written decision
speczificslly setting out the rate or price and prepare a
regord of its proceedings."

it a company exercises its statutory right to
implement a rate, subsection 5 then provides that upon
gompletion of the hearings and entry of a Commission
decision, the Commission may require that the company

te#fund with interest the portion of the "increased rates"

CONNIE HECKENLAIBLE, RPR
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fousd to be fair -- excuse me -- unfair or unreasonable.

How, in determining -- in making these
#aterminations, the Commission has adopted a computer
el to aseist in determining what is a fair and
résgonable rate. These rules dictate the methodology by
shith the rates are to be determined. US West's cost
$tvdy utilized that model. Iﬁ suggested a 6.4 cents per
HIAUEE rane.

The PUC staff took issue with, as I read it,

4pproximately nine of the inputs used by US West in that

Nevertheless, the PUC's own staff made ad
ite=lf and determined and testified essentially that a
i#ir and reasonable rate was the 6.15 rate. In addition,
the evidence in the record reflects that the other people
that have these -- or other companies in Scuth Dakota that
#neve these rates have established rates -- access rates it
ioake o me like ranging between 7.04 cents going all the
#ay up the ladder to there's some -- a couple 8's, a 9 and
g%én a4 10 cent rate.

Row, the Intervenors objected to US West's proposal
#8% inputs. They did not submit quantifiable evidernce
vonterning what a fair and reasonable rate was. Instead,
the Intervenors criticized various rates and inputs --

“arious inputs, I should say, that were used by US West in

the computer model. US West then came back in their




rEluseal case and although they didn't agree with those

o2 ivigiamg, they demconstrated that if the criticisms were
¥ ##tid -~ and that is the criticisms of the inputs -- that
% : th# ¢atse, even assuming those criticisms to be valid,

% wineid be %.55 percent -- 5.55 cents, excuse me.

& ° Kow, at the hearing, 7S West agreed to the staff

¥ Feoommendation of 6.15. They did not agree to the 5.55 at
4 1 the hearing, but they have agreed to that before the Court
& today and asked the Court to set the rate at 5.55,

In analyzing this case, the Court must take into

3 gangideration the fact that a majority of the Commission
= dwtermined that they were uncomfortable essentially with

two things. Bnd because of that, they moved to reopen the

e #eptrd to take additional evidence. As I read the record,
E £ - theve ware five concerns of the majority. Those concerns,
; = : wowevar, really fall into two groups.
; 5% Essentially, the first group is that the Commission
% Wt was uncomfortable with the reliability of the inputs used
? i# ; by U2 West in the computer model. The second group of
g piacerng was that the majority of the Commission w#s
ke % goegerned about the effect that the rate increase on smalil
o # ¥g#selleras might have. The Commission, however, never
% puraued either of those concerns because it granted AT&T's
Ak ®at ion o disapprove the application and close the docket.
= Now, as I've indicated before, that means the issue
i
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wafnrs thig Court is the propriety of granting that

sk yan., The Commission has entered extensive findings and

siugises te support its decision, but I think when you

¥ &t &, it really comes down to two reazsons in those
isdiiage why they granted the motion.

#irgt, the Commission found that US West's proposed

Bwitehed aovess rates were not in the public interest.
#hat finding wasg made in Finding of Fact XXIII. The
gseond rsagon s set forth in Findings XXIV, XXV, and
#¥¥i. 'there, the Commission found that US West's inputs
ity the coor study were not adequately verified and as a
sasuit, the computer model -- let me try to -- could have
produced an incorvect mathematical result.

In the procegs of doing that, they alsokfound that US
Wgst's witness == prime witness on this issue, Mr. Culp,
was not credible. Ultimately, then the Commission found
phat U8 West had not met its burden of proof that a 6.15
persa8nt -« cent rate was fair and reasonable. However,
the Commigsion did not determine a fair and reasonable
rage OF render a decision specifically setting out the
sate. Rather, it simply granted the motion to dismiss
pefore the implementation date of US West's proposal.

‘fhis Court, after considering the record and

gvidence, believes that the matter must be remanded for a

gpmbar of reasons. First, the Commission's Findings of

CONNIE HECKENLAIBLE, RPR
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that US West's proposed access rates are not in the

cher interest is not supported by any Findings of Fact
t4 indicate how that ultimate finding was made as is
Fegpeieed by In Re SDDS. Now, the Commission and the
hEsrvensrs in their briefs point out various theories

@

 which a public interest finding could be sustained.
Hawevar, under SDPS, this Court may not search the
teated and speculate whether these various theories are

Lhe ones which support that finding.

Hare apecifically, there's been argument to the Court

the impact on the other resellers, the other

wiRS&T4, sustaln a public interest finding. There's

B drguments about rate shock and that is mentioned in
the Commission decision. However, in the ultimate
finding, they simply conclude -- or the Commission simply

ermeludes that it's not in the best interests, but they

dan*e indicate what the underlying findings are to su ort
g PP

that finding -- that ultimate finding.

&nd a® a consequence, if nothing else, the case has

%2 be remanded for the Commission to indicate the findings

tnat it believes makes no rate increase in the public
PALeYest. EDDS requires that the Commission must

efleqt the actual reasons for that ultimate finding. 1In

the absence of the underlying findings, this Court is left

L4 speculate if those are the sole reasons or if they are

CONNIE HECKENLAIBLE, RPR
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# feagons for the Commission's ultimate finding. So on
remxnd on Lhat issue, the Commission must articulate the

wislere lying factual reasons for its public interest

How, in doing so, this Court wants to note that I am

wot deeiding today whether or not the public interest is a

Bty which the Commission may, as a matter of law,
thhEider. Because the matter is being remanded, that

isfie may be further considered on further appeal once an

wileguate factual record is established so this Court can
#denuately review it,

The matter must also be remanded because of the way
the Upmmission disposed of the arguments concerning the
sefurdey and reliability of US Wemt's inputs. At the

@ntaet, it should be noted that there's no issue that Us

Fegt complied with all accounting standards and
adpinistracive rules for completion of the coat study that
¥8¥® 10 existence at the time of the hearing. Although
B8 Intervenors and Commission members were concerned
UL the accuracy and reliability of the inpu;s, the
wayefuted rebuttal testimony reflected that if all those
G¥iticiews were congidered, US West was still entitled to
g #.%% cent rate,

Hore importantly, although two of the commissioners

Ead concerns about the reliability and accuracy of the

CONNIE HECKENLAIBLE, RPR ’g.
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i, Lhe Commigsion did not find that any of the nine
& st igsue -- 1 should say any of the specific inputs

#% iesge ware unreliable. And very significantly, the

migsien did not find that the -- any of the inputs --

$ #hpuld say the corrected inputs or adjusted inputs

et By hts ownn staff analysts were flawed, were

FESbe gr were unreliable.
ft's tyue that they did express concern about some of

45 gnderiying data not being under oath, but there's no

ta redecting the testimony of Knadle, Best, or

Sibiowte abelysis. And I think it's important to indicate

esg #wkat that testimony is. The Court has read the

widdinge before the Commission and I note that -- I

: 1'% pronouncing this right, is it Knadle?

M. HOSECK: Yes.

THE QUURY: Mr. Knadle, a utility analyst for the

comstagion ataff, testified about the appropriate rate.

There were three of them that did. Théy did this as a
jaiat project and all agreed that this 6.15 was an
Bprropriste rate,

$#e, more gpecifically, Knadle testified as to some
#f the ipputs. I forget, but one of them had four and ocne
#% £imm had five and then one of them kind of summarized

%. But ¥nadle was specifically asked whether he had

/idiered the cross-examination of Culp and the testimony
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#y, wiich wag the witness who criticized Us West's

&5 he did not change his pre-filed testimony in

% Hf ATHT's cross-examination of Culp and the

wy of Farker.

iE°% also elgnificant to note that he considered not

i¥ tpe cont study provided by US West, but other

%E Lon that he felt necessary to feel comfortable

# fair and reasonable rate that he obtained from US

ME%. The bottom line is that he did not testify that the

#hsayiyiey information was inadequate.

%z #ilge, Harlan Pest, another analyst with the staff,

vfisd as to five of the other -- five other

berationg that -- or adjustments that the Commission

e4fl wia cuncerned shout. In his testimony before the

o

Chemigsion he adopted his pre-filed testimony, which

tially indicated that the cost study as adjusted

aphied with the Commission rules and at 6€.15 cents was

Fi&te. Although there's an argument about whether

wrlying information was under ocath and whether it's

dary information or whatever, he testified that he
felind oo the ARMIS report, that he used the monthly

Faparee that US West is required to file, and that even

#ih B4 congidered Culp and Parker's testimony, that did

ehange hie recommendation.

Fimally. Greg Rislov, another analyst with the
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a#miot, testified as to four other adjustments and

# that were in dispute. And despite the Parker

Wiy, which he had read, he adopted his pre-filed

S

imony and «- which essentially in consultation with

L

Efs sther two, recommended a 6.15 cent rate.

#& what you have here is a record wherein these --

& #videnss pregented by these three analysts is not
stad by the Commigsion. Nevertheless, US West -- or
#hEuSE %o, the Commission today argues to this Court in

5%% brlefs that there ia an evidentiary shadow on the cost

¥ besause of the cross-examination of Culp and the

%ee erieiciems of the inputs raised by AT&T.

Hawever, I think it's extremely significant that the

migsion eggentially admits in its brief or concedes

“HEt, "Depending on what cost study or whose analysis
% =+ meaning the PUC -- would believe, the switched

£209NEE Yote ranged from 6.4 cents per minute to 5.55 cents

p4¥ minute." That's PUC Brief at pages 10 through 11.

This admission clearly demonstrates to this Court

Lhat there is the existence of a range of substantial

vdence justifying some increase. The Commission,

#E¥EY, in granting what's equivalent to a motion toc

in my opinion, failed to follow its statutory

¢ 4G "determine a fair and reasonable rate or price,

Ferekar & weritten decision specifically setting out the
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5 #Ed prepary & record of its proceedings.”
THis Court acknowledges that the motion was granted
i Wegt indicated that it would not present any

avidernce to support its application in the

Howeveyr, that application -- or that action of

#waatr 4id not relieve the Commission of its

Undsyr that statute, the Commission is given explicit

fety to obtain from US West "full and complete

D
s

iorsat ien aecessary to enable it to form the duties and
#4a¥ ¥y out the objects for which the Commission was

e
e

f#rrated.” The Commission also has explicit authority to

#4Guire veports which, in the opinion of the Commigsion,

4% finde vecessary or proper for its information. The

£188ion may prescribe the forms of any and all

EERGURES, records, and memoranda to be kept by US West.

By

Ed they specifically wmay inspect all accounts, records

i semoranda kept by US West.

Horeover, the Commission may employ special agents or

#LA0TH Lo examine any and all accounts, records and

emeranda used by US West including the right to examine

%8, papers, documents and employees of the company .

CONNIE HECKENLAIBLE, RPR 93




fee Commission is given specific subpoena power
the attendance and testimony of witnesses and
lugt kon of books, papers, tariffs and documents

#f L4 any matter under investigation.

Pt’# avident on reading this record that the

i LA

i&Ey o determine a fair and appropriate rate. The
#i0f, however, did not. Rather, it simply dismissed
®et << or the application. It did so because the
ion's findings reveal, at least in my opinion, a

18£8l problem with the inputs used by U3 West and its

t witnassag.

fgain, however, the Commission did not fing that its

e

#tatfl's witnesses were unreliable, unbelievable or not

liie. And in the absence of such a finding, the only

wkantial evidence" on this record supports some king
P

#E &6 LRETYRBAEE, using the Commission's own words to this

e, "Geuending on what cost study or whose analysis the

© would believe, the switched access rate ranged from
% 4 ¢e6te per minute to 5.55 cents per minute."

This ghowe to this Court that there is substantial

e e

¢ Lo support some 1 e increase. However, I've

oo

o

Bl

s4redly agked today what evidence there is to -- what

spstantial evidence there is to purport -- to support no

 and no one has been able to identify any such

COMNIE HECKENLAIBLE. RPR an~
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o 24 thig Court. WNow, the Commission and

further argue that further hearings were

¥4 bwgauge US West did not intend to introduce

¢ smwidence. Again, I believe this overlooks the

#te gtatutory duties and responsibilities. Under

tiag and responsibilities, the Commission

#inly had the authority to reopen this record as it

b6 satiely itself on the five concerns expressed at

& Dxeswber 9 meeting.

My devigion ie not intended to imply that the

o, Lf not matisfied with numbers, cannot inquire
“ig& watters. They clearly have that power.

“¥6%, the five concerns that were -- that are in this
pif are number one, whether the depreciation was
sabaly explained and unresolved; number two, whether

P# wag a lack of quantification by small resellers of

i5e sffset of the proposed rate increase on their

ke rehiip; number three, whether small resellers had

%8d sufficient alternatives to the cost model

,£8; number four, what the effect of the size of the

g ingTeass on small regsellers would be; and five, a

+¥f over the lack of verification of numbers which

inro the cost model.

£ think, however, -- at least in my opinion, however,

E£°% -+ Lt wa® not useless to Proceed for two reasons.

CONNIE HECKENLAIBLE, RPR 1¢
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#iegss, a& ! previously indicated, in the absence of a

#imdifey By the Commission that its own staff witnessey are

sesdible, are unreliable and that their testimony is

411y rejected, I don't believe US West was obligated to
prawide sdditional evidence on concerns one and five. At
$m8% point, the record, in the absence of a finding or a
piiseticn of their testimony, there was evidence in the
e#eard as the Conmission's brief to this Court concedes,
saesyse there was a range of evidence before the
fpmniegion.

3F ehe Commission is uncomfortable with the inputs on

cuyras one and five, as I've previously indicated, it

“ee mppw than adequate authority to obtain that

If the Commission on remand

T8 ieves that US West's numbers really need what's been

- #desoyibed as sorubbing, the Commission has the authority

i% scsemplish that task. And as I've already indicated
sy oF three times, in the absence of a finding that the
g5 sraff rteatimony is rejected, the Commission has a duty
sman ghder 12.4 to determine the appropriate rate that's
pased on the evidence in the record.

e second error on this issue of reopening the

supopd becaunse of these concerns is that the other concern

-

s factors two, three and four really weren't US West's

skiigation to satisfy. Under those concerns, those were

CONNIE HECKENLAIBLE, RPR 101
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fe about the resellers' failure to present evidence.

#swd thpre may be rate shock and public interest matters to
e coasidersd here, but under the Commission's own order

#4r reOpen -- or the motion to reopen, the Commission's

amigaal of the docket was not warranted by the failure
15 progdues evidence on factors two, three and four. That
wasn’'t U8 West's obligation. That was the obligatiocn of

s othera. Findings of Fact -- or Finding of Fact XXVIII

.4¥ly reveals that these issues involved evidence which
gmiy the Intervenors could produce and US West simply need
5% be faulted or penalized for failure to produce
@w%ﬁ&%ﬁ@.@n thoge issues.

gy for all these reasons, I'm going to conclude that

yhe grapcing of AT&T's wotion of disapproval was in err.

&s T view it, that leaves this matter before the

fummission with an open docket and a motion to hear

sddicionai evidence on the five factors that are present.

Yt wiil be the order of the Court that the matter be

ramandpd to the Commission for further procesdings not

tseongistent with this opinion. The matter is remanded
with the express oppertunity of the Commission to conduct
4u$ imvestigation as it deems appropriate under its motion
¢ yeopen the record and -- but ultimately, the matter is
remanded to the Commission to carry out its statutory duty

em *derermine a fair and reasonable rate, render a written

FONNTE HECKENLATBLE. RPR 100
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devision spacifically setting out the rate, and prepare a

seifd of its proceedings."
My, Welk, you should prepare an order of remand
ronsistent with this -- maybe it would just be easier to

grporate this decision.

ME . WELX: May 1 ask some questions, your Honor,
wWeout whiat your remand order means because we're just
going to be back arguing this again.

THE COURT: Well, what I've tried to say is, as I
winw L, the issue before the Court today is whether or
#oE the motion to dismiss -- the motien to disapprove and
#isse the docket was inappropriate. I think it was. The
Findings of Pact and Conclusions of Law don't support it
foy the reasons I've indicated. And I think if the
Spmejoesion -- I think if the Commission is genuinely
sonoerned about the nunbers and it wants to scrub numbers,
it's got the power to do that and it should do that
pesause that's its duty and obligation under the statute.

&nd 1 alego think that if you want to implement your rate

sy can iwmplement your rate. It seems to me that's where

wefre back to when the -- when the motion to disapprove is

avarruled.

MR, WELK: Well, my questions, your Honor, go to does
this give the Commission the opportunity to go over all »of

the evidence that has been presented or is it that the

CONNIE HECKENLAIBLE, RPK i{)g
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e that way be neld limited in scope to what the

pag were &t the time that the motion to reopen, which
e ¢ slready gone through and talked about? What is the

v of the remand hearing geing to be, and what are we

sing to do at the hearing to implement your order?

HiE COURT: Mr. Welk, I can't give you an answer Lo
¢hgt, I think this is an -- the Commission is empowered
xqy maks theve decisions. They made -- they woved to
pespes the record. I think if they're uncomfortable with
ghus pumperd, they've got that xright. [And 1 understand
Y BORCErN, put T don't think I -- 1 don't think it's a
sudieial function o tell the Commission on remand how to
senduot its business.

¥R, ¥WELK: Can we at least, your Honcr, have the
syder for remand dictate when this matter ought to be
seneloded in light of the fact that this matter has been
swer one Year since the application has been filed.

Wi, WOSECK: May I speak to that, your Honor?

THE COURT: Yes, Mr. Hoseck.

MR, HOSECK: In doing that, and if the Court does
ghat, the thing that I would ask is that if the Commission
sa rewand goes for a g=rubbing of these numbers, this may
s & Cime consuming process.

#ow, I don't think that anybody can say that this has

ween upduly delayed in those processes, but I think that

~EATNTE URCYENLATRLE, RPR i(}
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(I shere's & practical consideration here that if the

# 4 Frsmiesion orders an audit or some sort of verificatien,
¥ whatkey by its own staff or whether it requests this

ﬁ:<% pnfermation of US West, that this is going to take some

£ :‘ tqme. That's the only point 1'd like to make.

% THE COURT: Well, I don't -- I understand your

# ; paneeis. Mr. Welk, but I don‘ﬁ believe that I have

% § anthority to tell the Commission to act within a certain
# swpsbeyr of days. 1 mean, I would obviously encourage them

£5 ot &8 reagonably quickly as they can. I don't know

3 whar they're going to do. And as I've indicated, I think

wieg got the right to further investigate this.

7 he other side of the coin is, you know, US West,
- sverybody in this room, I think are big -- well, maybe not

khg companjes, but you've got the right to implement the

p4te and at least, you know, that's -- maybe that's an

advisory opinion, maybe that's subject to argument, I

i donte khow. And if it is, I don't mean to express an
epinion today that that is the law, but in just reading
E % £hé sratute it seems like that's what everyone here today
L kind of agreed. But you've got the right to implement the
% gate, but they should act, I mean, forthwith. That --
¥3 ; #R. WELX: I would just like some direction, your

Horoy, in light of what has happened here because we're

FAGAR R R RE

#@ing to geét into the issues, I'm telling you right now,

CONNIE HECKENLAIBLE, RPR 105
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wé airvesdy started doing this in the last hearing about
whiz'y going to pay for this. The staff is satisfied. You
kpow, apparently they were at the hearing. So whatever
t#z Cuwmigsion wants to order, whose going to pay for it.
The vest of these people, we're going to go back and we're
fiing Lo dipcuss. But I at least want some direction that
ke Court has said act, you know, forthwith to get this
sdtter done. I think I'm entitled to that for my client.

THE COURT: Forthwith. How's forthwith?

Anything else?

(kay. We'll be in recess.

MK. RITER: Thank you, your Honor.

ME. HOSECK: Thank you.

itonclusion of Hearing.)
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FENTE OF SOUTH DAKOTA)
} 88 CERTIFICATE
¢ OF HUCHES )

£

% i, Connie Heckenlaible, Official Court Reporter and
& srsd Professional Reporter in and for the State of

w# pakota, do herveby certify that the Transcript of Oral

wusnt Gontained on the foregoing pages 1 through 90,
wsives, were reduced to stenographic writing and

shersafter cranscribed; that said proceedings commenced on

% 16, 1997, in the Courtroom of the Hughes County

¢ fesisEe, Plerre, South Dakota, and that the foregoing is a

#411. true and complete transcript of my shorthand notes of

tbs proceedings had at the time and place above set forth.

pated this 2nd day of June, 1997.

'1:1é;
Official Court Reporter

TR
@&
ey ; “
i g
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LORSRA/EST

COMMUNICATIONS @
RECEIVED
.z-";i‘\.» iz fsg’j
¥t Butlard, Exocutive Director SOUTH g - .
i Cormmission Utnemer L UsLC

+ advisa the Commigsion that as a result of Judge Zinter's decision dated
. Y997 in the Switched Access case (TC96-107), which reverses the
WEoH's January 31, 1997 decision to dismiss U S WEST's filing, itis U S WESTs
et W anplement the rates filed to be effective August 1, 1996 on June 13, 1997.
B stebiend 1ite in that tarifl is 6.4¢ per minute.

s gy Wy record before the Commission, as acknowledged by Judge Zinter, has a
gk o 5.5¢ to 6.1¢, we believe that under SDCL 49-31-12.4 we can cnly
the fled tarilf rate of 6.4¢.

3 WEST anticipates making an amended filing subsequent to any PUC decision in

s Tsat would alter the originally filed rate. The Interexchange Carriers wilt
&t our Jung 13, 1997 effective date.

sekes-Rpguiatory Alfairs

twioe List Atlached



ik, Stalf Atorney
B L ommission

G Linpital Avennie

¢ & Thompson

Service list for $7-107

51%@5%345‘31 Kobbenolt & McCahiren P.C.

773-3201
773-3809 fax

224-8851

: AT&T
224-8269 fax

224-8303
224-6289 fax

MCi

224-1500
224-1600

Sprint

363-2001

Dak. Co-op
263-3995 fax

224-5826
224-7102 fax

Midco
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8140 Ward Parkway
Kansax City. MO 641 14
felephone: 1913) 624-6865
Fux: (913) 624-3651

G € eoirad Kegton

June 2, 1997 RECEIVED
JUN 10 1997

SOUTH DAKQTA PU?UC
tﬂiﬁﬁiﬁ‘ﬁ (tmmrﬂis#ﬁﬁn UTILT IES COM M‘SS‘ON

FAX Receiv

0 E S MATL

Be: US West Access case
Dockei No. TC 96-107

e 1o the letter of U S WEST, dated May 29, 1997, advising you
gerds to implement its proposed 6.4 cents per minute composite
she o June 13, 1997, U S WEST purports to justify implementation of
49.7§«12 4 and Judge Zinter’s decision remanding the PUC decision.

git Bahieves thit U § WEST has any legal authority to implement an increase in
sk to further Commission decisions in accordance with the Court’s
ik 31« 12 4(5) clearly does not apply once the Commission has rendered
svits of a proposed rate change. It is evident from the wording of the
seridad 1o allow rates to go into effect only on an interim basis (subject
coresy) pending s Commission decision. Once the Commission renders a
- dociiion surely governs which rates are deemed reasonable. Although the
wision Ty be affected by a court determination on appeal, rate changes
w inplemented only in accordance with the decisions of the court and,
armission. There is no hint in SDCL 49-31-12 4 that that statute is
: with the appeliate review process by allowing for a change in rates
e Court’s or Commission’s findings.

Finter's written decision unambiguously requires the Commission to
- a4 seasonable switched access rate. There is no suggestion in the
e that U § WEST is entitled to impose an interim increase in rates before

B conplied with that judicial directive.




g that the Commission will inform U § WEST that it may not
wE paGhEaRe WY ACCess rates.

Very truly yours,

<.

T R
YA N N

Donald Low

1]1




PIY, McDOWELL & GREENFIELD, L.L.P.
ATTORNEYS AT LAW

%

Merwast Center, Suite 600
1858 Movth Phillips Avenue
Gine adly, South Dakoxai 57104

Susax Fall, Souch Dakota 57117-5015 Johe R MeDowell
Telephoae 605 3362424
v T AKX Y . 41884-1915)
Facnmile 605 340618 T e 1566)

May 31, 1997
Richard P. Tieszen RECEIVED

Thomas H. Harmon
Tieszen Law Office JUN 89 1837

222 East Capitol A'Ven%eu CATA DUELIC

LOUTH DAKOTA PUBLIC
P.0. Box 626 “UTILITIES COMMISSION
Pierre, SD 57501

Robert G. Marmet
Marmet and Armstrong
P.O. Box 269
Centerville, SD 57014

David Pfeifle

Robert C. Riter

Riter, Mayer, Hofer, Wattier & Brown
P.O. Box 280

Pierre, SD 57501

s, Tne, v, Public Utilitiess Commission of South Dakota (Civ. 97-50)

£ se Motice of Entry of Amended Order of Remand. This is intended

Sincerely yours,

BOYCE, MURPHY, McDOWELL
& GREENFIELD, L.L.P

Tamara A. Wilka




LA ) iN CIRCUIT CCURT
8§58
¥ SIXTH JUDICIAL CIRCUIT
RTINS, INC. CIV. 97-50
Appeitunt, NOTICE OF ENTRY
OF AMENDED ORDER
= OF REMAND

CRIMISRION

Apgelie.

A {*mzwﬂ ION OF THE STATE OF SOUTH DAKOTA AND
o STAFF COUNSEL OF THE COMMISSION; RICHARD TIESZEN
{ARMON, COUNSEL FOR SPRINT COMMUNICATIONS
Wity GERDES AND ROBERT K. SAHR, COUNSEL FOR MCI
NS @(*}EIPCBRATIQN‘; JI()HN S. LOVALD, COUNSEL FR AT'&T

ﬂfﬁ Z)AKCFT A C‘ OOPERATIVE TE LECOMMUNICATIONS, INC.

i g Usat an &m&nded ()rder of Remand, a copy of which is attached hereto,

Shed by the Coart on the _,,ﬁ__,m,__ day of May, 1997, in the office of the Clerk of

//% . ///////

“imara A. Wilka
EOYCE, MURPHY, MCDOWELL
& GREENFIELD
P.£). Box 5615
Sioux Falls, SD 57117-5015
Teiephone: (605) 336-2424

Anomeys for Appellant
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HEATE OF SOUTH DAKOTA) IN CIRCUIT COURT

) SS |
SIXTH JUDICIAL CIRCUTY

COMMUNICATION, INC - CIV. NO. §7.50
Agpellant *
- AMEN‘DED_ )
IIC UTILITIES COMMISSION . o
SOUTH  DAKOTA, :

This matter cane on for a hearing before the Honorable Stevon L. Zinter, at

il Hughns County Courthouse, Pierre, South Dakota, on May 18, 1997,

Agpellant, U § West Communications, Inc. (U § West), appeared through its
#tlorneys, Thomas J. Welk and Tamara A. Wilka. The Appellee sppeared through
Camron Hoseek. The following Intervenors appeared through their regpective

fausssk  Sprint Communications Company L.P, Thomas H. Harmon; MCi

Telecommunications Corperation, Robert K. Sahr; AT&T Communications of the
Hidwest, Inc. (AT&T), John 5, Lovald; Telecommunications Action Group, Robert €.

Biter and Davig Pfeifle. 'The Court has considered and reviewed the entire record in

B

#55 prooseding including the briefs submitted by counsel, ag well as the orsl
afgunsents. In addition, the Court entered an oral bench decision on May 18, 1997

Bouwe. therefore, it is hereby




&

ORDERED that the Order and Notice of Entry of Order dated January 33,

19T eutared in The Matter of the Establishment of Switched Access Rates for us

Wit Communications, Inc. (TC 96-107) of the south Dakota Public Utilitias

g«*ﬂ o
SRR

ot (the Commission) granting AT&Ts motion to deny U S West's switched

#edia rate icrease and to close the docket is reversed and remanded pursuint to

HUEL 1-26.36 on the grounds stated in the Court’s oral bench decision, which is

STATE OF SOUTH DAKQTA
CIRCUIT COURT, HUGHES CQ.

FILED
FAY 2 01997

ﬁm% ﬁwf% £ ER
y AT

e

5 ifm::wi of Record
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CERTIFICATE OF SERVICE

' §~: TM Al

;;~r‘v‘:.—r-;:é'.'¥; ey .%: e
Eaﬁg 3 : Ny 3
FRPRAS S ST e 4

% wail, postage prepraid thereon to the fo

Flosavk, S1aff Attorney
ity Commission

Addam, Gierdes &, T Thompson
Al Plowre Street
160 |
57501-160

s A, Wilka, do hereby certify that [ am a member of the iaw firm of Boyce, Musphy.
wawelt & Greenlbisld, and on the 31st day of May, 1997, I sent a true and correct copy of the
¥ of amended Order of Remand, together with a copy of said Order, to the followrag

llowing addresses:

Richard P. Tieszen
Thomas H. Harmon
Tieszen Law Office
222 E. Capitol Avenue
P.O. Box 626

Pierre, SD 57501

Robert G. Marninet

Marmet & Armstrong
P.O. Box 269

Centerviile, SD 57014

David Pfeifie

Robert C. Riter

Riter, Mayer, Hofer, Wattier & Brown
-P.O. Box 280

Pierre, SD 57501

 Thsere UL

— Tamara A. Wilka




RECEIVED

AELE AND OVER-MIGHT DELIVERY JUk C o omyy

SCOUTH BAKCTA PUBLIC

June 17, 1997 TMMISSION

ks Public Utilities Commission

ed Access - Docket No. TC96-307

G for filing in the above-referenced docket is an original and nine (9)
£ WEST Communications, Inc.’s FINAL Access Service Tariff,

‘i 51 puckage which was forwarded to you via facsimile and over-night
B June 16, 1997, were drafts. Therefore, please replace the enclosed tarift

g6 for those dated June 16, 1997,

_ Pisasa fie slamp an extra copy, enclosed, and return to me in the enclosed self-
iadvissen sbamped envelnpe. Thank you.

Yours truly,

l“i\ X, " \
Wil Ny
Wil iam—l;. ea




U S WEST COMMUNICATIONS, INC.

Access Serviee
Tariff SECTHON 1
Page 17
Suste of South Dakota Release 2
Baed: 6-16-97 - Effective: 6-13-97 ‘
X. APPLICATION AND REF ERENCE
&3 SumgecT iNDEX
suagner SECTioN
Punet Call Indicator Addsess Signaling ... 6
Pctial Conoedlation Charge ..o ettt e e e s s enesnnens 5
Fraeat Arrangements and Audit POOVISION vvvveveeereo 4
Parsent Arrangernents and Credit Allowances ... " 24
Puensent of Rates, Charges and DepOSits ......oveeeeereeeeeee 2
PUBRGOH IMEETAL COMES ....ocoroerrer oo e 6
ek wred Description of Switched Access Service Feature Groups ... 6
Prowision and Ownership of Telephone Numbers ...~ 2
Prareision of Access Service Billing Information ... 13
PEViSon of Gther SErvCes ..o.vrovrre oo s
Presvision of Service Performance Data ... 6
PRI O SEIVICES ovrreecrrrc oo p3
............................................................................................. 6.20
............................................................................................ 346,
8,20
0 CRIBES oo 368,
R 1220
Re-Histablishment of Service Following Fire, Flood or Other ‘
0 SEVICE e &
ek to the Company ... . 2
orestenss to Other Publicatious ........ T 1
Hglferonce vy Other Tariffs erterreeniennas 1
Reforence w Trchnical Publications e e et e i
o el aad Discontinuance of Service ... 2
Heport Regquirements ... ) 6,20
eetive Pulse Address Signaling - . 6

FORTEH




U5 WEST COMMUNKCATIONS, INC.

Access Service

Tarify SECTION |

Page 24

bt of South Dakota Release 2
E & 1507 ) Effective: 6-13-97

1. APPLICATION AND REFERENCE

b4 EXPCANATION OF ABBREVIATIONS
"o - High Capacity

2 - Hertz
’ Initial Address Message
Interexchauge Carrier
Individual Casc Basis
inserted Cornection Loss

3 L

Kilobits per second
Kilohertz

- Loral Access and Transport Area

- Line Information Data Base

- Milliamperes

- Megabits per second

- Megahentz

- Minutes of Use
Monthly Recurring Charge

- Message Telecommunications Service(s)

- Mobile Telephone Switching Office

- Narrowband

- Numbering Plan Area

« Nonrecurming Charge

- Non-Traffic Sensitive
Three-Digit Central Office Code
Zero Transmission Level Point
Public Access Line (N)

- Private Branch Exchange

- Pulse Code Modulation

- Prionity Installztion

- Private Line Ringdown

- Point of Terminaiion

Plain Old Telephone Service NG
Payphone Service Provider (N
Priority Restoration

Radio Common Carrier

Root-mean-square
Remote Switching Modules
Remote Switching Systems




U S WEST CO)MIMUNICATIONS, INC.
Access Service
Tariff SECTION |
Page 27
Release 2
Effective: 6-13-97

1. APPLICATION AND REFERENCE

ERENCE TO TECHNICAL PURLICATIONS

A Al ssrvice(s} offered in this document must conform to the transmission
ijﬂ?égﬁiﬁzﬁﬁiﬁﬁz staadards contained in this document or in the following Technical
;“«L ! ,‘ iiﬁm :

¥ Yhe following publications may be cbtzined from Bell Communications Researc h,
?&m% C‘lﬂk@%ﬂlﬂ Services, 60 New Engiand Ave., Room 1B252, Piscataway, N}
{E5.4106:

- PUBLICATION
TrLe NUMBER

LATA Switching Systems Generic FR-64 {1y
Ragairements (LSSGR)
Isssod: January, 1995 i

Operator Services Systems FR-27i (T
Laeneric Requirements (OSSGR) '
bigwed: January, 1992 Ty

Trangpont Systems Generic FR-NWT-000440
Requirements (TSGR)

Iessed: 1992 Edition

(rdnring and Billing Forum-Multiple SR-ILB-000983
Exebange Carrier Access Billing (MECAB)

Yiswed: June, 1994

Ordering and Billing Ferum-Multiple SR-TAP-000984
Evcliange Carrier Ordering and Design

Giuidelines (IMECOD)

lssued: May, 1994




US WEST COMMUNICATIONS, INC.

Access Service
Tariff SECTION Z
Page 59
Release 2

Effective: 6-13-97

2. GENERAL REGULATIONS
ks LEroumioNs (Cont'd)
e wnber (CN)

The srm "Charge Number® dénotes the S57 out of band signaling parameter
whieh is squivalent to the 18-digit ANI telephone number.

The term "C-Message Noise” denotes the frequency weighted average noise
within an idle voice chaunel. The frequency weighting, cailed C-message, is
tised 1o simulate the frequency characieristic of the 500-type telephone set and the
fwaring of the average subscriber.

The term "C-Netched Noise" denotes the C-message frequency weighicd noise
uft & voice channel with a holding tone, which is removed at the measuring end
through & notch (very narrow band) filter,

ot sien Channel Signaling Access Capability (CCSAC)

The term "Cormon Channel Signaling Access Capability” (CCSAC) denotes the
irlerconnection between the Company's CCSN and a customer’s CCSN.

§ it
- e

SDyr.014




U 5 WEST COMMUNICATIONS, INC.,

Access Service
Tariff SECTION X
Page 60
Sl of South Dakota Release 2
H:1647 , ; Effective: 6-13-97

2. GEMERAL REGULATIONS
DRFINITIONS (Cont'd)
Com 4. Signaling Network (CCSN)
‘Phe e “Comimon Chiannel Signaling Network” (CCSN) denoles a specialized

digital signaling nctwork separate from the regular message {voice) network
which interconnects corputerized switching systems and has access t special

T term "Common Linc” denotes a line, trunk or other facility provided under
the Exchange and Wetwork Services tariffs of the Company, terminated on &
central office switch. A common line-residence is a line or trunk provided under
the residence regulations of the Exchange and Network Services tariffs. A
common line-business is a line provided under the business regulations of the
Eschange and Network Services tariffs.

Fhammsratindanél cmn Crrodacc
; $AME:

The term "Communications Systerns” denotes channels and other facilitics witich
are capable of communications between terminal equipment provided by other
thar the Corpany.

The term “"customer(s)” denotes any individual, parinership, association, joint-
stock company, trast, corporation, gevernmental entity or any other entity which
subscribes to the services offered under this Tariff, including both Interexchanse
Cumiers (ICs) and end users.

$ai2 Transmission (107 Type) Test Line
The term "Data Transmission (107 Type) Test Line” denotles an ATangement

which provides for a connection to a signal source which provides test signaly foe
one-way testing of data and voice transmission parameters. '

ERE014
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2. GENERAL REGULATIONS
DEFINITIONS (Cont'd)
fuester of Avthorization (LOA)
The term “Letter of Authorization™ (LOA) denotes the signed authorization farm
froum o, customer or agent of Public Access Line Service desiguating the primary {1y

1€ (PIC) for interLATA access.

The term “Line-Side Connection” denotes a connection of a transmission path to
the line side of a local exchange switching system.

Local Acress and Trapsport Area (LATA)

The term "Local Access and Transport Area” demotes a geographic area
established for the provision and administration of communications service. [t
encompasses one or more designated exchanges, which are grouped to serve
gastimon social, economic and other purposes.

TR 1R
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2. GENERAL REGULATIONS
&6 DEFINITIONS (Coni'd)

B0

Local Area Network (LAN)

Fiw term "Loca! Arez Network” denotes a network permitting the interconnection
and intercommunication of a group of computers, primarily for the shariag of
resources such as data storage devices and printers.

The term "Local Cailing Area” which includes Extended Area Service (EAS)
peints, denoles a geographical area, as defined in the Company's Local andioe
General Exchange Service tariff, in which an end user (Telephione Exchange
Service subscriber) may complete a call without incurring MTS charges.

{D;
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2. GENERAL REGULATIONS
26  DERIITIONS (Cont'd)

Dieniotes an instrument provided by a Payphone Service Provider that is available
1o the general public for public convenience and necessity. Pay télephones utilize
Huste and Smait Public Access Line Service provided under the Exchange and

Natwork Services Tariff.

)
Drenotes un entity that controls and incurs the costs of placement and maintenance: !
&1 pay telephones. NG

The term "Periodic Inspection”, which applies oaly to Expanded Interconnection-
Coltiocation Service as set forth in Section 21 following, denotes inspections
tomducted at irregular intervals of all or portions of the interconnector's
fespemission equipment and leased physical space, to determine that occuparncies
are suthorized and are instalied and maintained in conformance with the
fequirements in Section 21 following.

‘the term "Permanent Virtual Circuit” denotes a logical channel between two
points on the network that is established by service order and available on a

permarent basis. No call establishment, call termination, or network address is
asfocisted with a permanent virtual circuit.

‘Tz term "Phase Jitter” denotes the unwanted phase variations of a signal.

Pz
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2. GENERAL REGULATIONS
i€  BEFINrRons (Cont'd)

L

The teres "Promises” depotes a building, portion of a building in a multi-tenant

4.} 1ot separated by a public highway. It may also denote a customer-owned
ssclostwe of utility vault located aboveground or underground on private property
& @ tustomer acquired Right-of-Way. Except for an end user that offers
Telecommunications Services exclusively as a reseller, this term is not to be

Humited fo one building, but applies as well to a complex, or campus-type
sonfiguration of buildings. ,

e g

T feeny “Primary IC" (PIC) denotes the Interexchange Carrier (IC) of choice as
designated by an end user for business or residential service or a location
pider for a puy telephone. '

P4 term "Prime Service Vendor” denotes the status of the Company. when
cemtracting directly with the user of TSP service.

{Mnaies Basic and Smart Public Access Line Service available under the
Exchange and Network Services Tariff of the Company for use with pay

b s

T

."

g or buildings on continuous property (except Railroad Right-of-Way, ™~~~ ™~

1)

it
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1, Camgrise COMMON LINE ACCESS SERVICE

TERMINATION OF USAGE SUBJECT TO CARRIER COMMON LINE ACCESS

Eruwys @ oot forth berein, all Switched Access Service provided to the customer
%l be auksject fo Carrier Common Line Access rates.

$8F BETERMANATION OF JURISDICTION

Wiws the customer reports interstate and intrastate use of Switched Access
Siewice, the associated Carrier Common Line Access used by the customer for
state will be determined as set forth in 3.8.4, following, Percent Interstate

. (D)
25 Lo AL, EXCHANGE ACCESS AND ENHANCED SERVICE EXEMPTION

Wiwen socess to the local exchange is required to provide a customer service
i#.§.. MTS-type, WATS-type, telex, Data, etc.) that uses a resold private line
2, Switched Access Service Regulations, Rates and Charges, as set forth
i on 6, following, apply, except when such access to the Local Exchange
’ & recpuited for the provision of an enhanced service. Cairier Common Line
Auvess rales as sot forth in 3.9.1, following, apply in accordance with the rate
wgulations as sot forth in 3.8.

129
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3. CARRIER COMMON LINE ACCESS SERVICE

A6 OF RATES

Lagsher Conimon Line Access rates will be billed to each Switched Access
e provhided under this Tariff in accordance with the regulations as set

# J.8.5, following, (Determination of Premium and Transitional Rates)
Pt s set forth im 3.2.3, preceding, (WATS Access Lines), 3.6.4, preceding,
aabd} sed 1.8.4, following, (PIU).

EASURED LINESIDE A.CCESS USAGE

e Cretie Commion Line Access is provided in association with FGA in
mpany officos that are not equipped for measurement capabilities, an
s mvorage inferstate access minutes will be used to determine Carrier

e Access rates. These assumned access minutes are as set forth in

0y 9“&

(D)
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X CarnER COMMON LINE ACCESS SERVICE

RATE PER
ACCESS MINUTE
Fesalim Acoess

inatiog Per Access Minute $0.040102 (R)

sting Per Access Minate 0.040102 (R)

¢ Foansitional Acoess

0.018046 (R)

0.018046 (R)

s
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6. SWITCHED ATCESS SERVICE

PROVISION AND DESCRIPTION OF SWITCHED ACCESS SERVICES
t FEATURE GROUPC (FGO)
Eseription (Cont'd)

y will provide 1+ interLATA sent-paid access from pay telephones

g Strart Public Access Lines via FGC for calls dialed as 1+ and/or 10XXX
8 HOIXXKX 1+ in the following manner. 1+ inter ATA sent-paid access

¥ telephones utilizing Basic Public Access Lines Service shal! be provided

& Swart Public Access Line (PAL)

P raffic esiginating from a Smart PAL, the customer to whom such calls are
tonsed shall order FGC trunks from end offices to the customer’s premises via
daect tronks or via Operator Access T andems, with the Operator Trunk-Ful}
Feitate type of ransport termination, as set forth in 6.3.2, following. The trunks

wet be dedicated, and the customer shall specify the number of trunks required
at tael end office from which the customer will receive 1+ sent-paid traffic.

T ;ﬂ&tﬁm: is responsible for providing ali other operator services signaling
chpabi

ilities, as described in the Operator Services Systems Generic
#giements (OSSGR) Technical Reference FR-271 and the LATA Switching

.

Sysbems Generic Requirements (LSSGR} Technical Reference FR-64.

Wiwn the Company provides Operator Services Signaling (OSS) between an
Opermor Access Tandem and the customer's premises, the customer will be
figated 1o order 3 separate and final trunk group from the Operator Access
Tatiderws 1 the customer's premises for each Numbering Plan Area {NPA) within
& LATA 10 identity the originating NPA. Also, the customer must order a
wspatate trenk group for each type of coin conirol signaling that is utilized
anuag the equal acoess end offices subtending an Operator Access Tandem.

73

e Company will not block 10XXX [+ or 10IXXXX 1+ calls and will route
HEEXX B+ or 10IXKXX 1+ interLATA sent-paid traffic in accordance to the
ned usze roquest. It wili be the responsibility of the 10XXX 1+ or IOIXXXX 1+
siled carrier to complete the casual 10XXX I+ or 101XXXX 1+ interLATA
sent-paid call or to provide a recorded message to the end user.

Vi Company will perform norraal accepiance testing for sent-paid services for
Swaes PALs. In addition, the Company will perform testing for coin control and
Operator Trunk-Full Feature (i.e.. coin collect, coin return, 1+ person-to-person,
apersor recall, overtime and information calls). Test tapes must be received

. Tromn the customer that will be processing the 1+ interLATA sent-paid traffic 45
vt prior to the routing of said 1+ waffic to that customer. The Company will
provide optional testing, at the request of the customer, as set forth in Section 13,
fflowing,

S

3
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6. SWITCHED ACCESS SERVICE

ITEION AND DESCRIFTION OF SWITCHED A CCESS SERVICES
hid wE GROUPD (FGD)
Fe %&ﬁﬁ M fﬁﬁﬁfﬁ)

Company will provide 1+ interLATA sent-paid access from equa! access end N)
45 the customer's premises for calls dialed as 1+ and/or 10XXX 1+ or
X 1+ from pay telephones wilizing PAL Service, Smart and Basic, in the

o teallie originsting from a Smart PAL, the customer to whom such calls are
 sladt order FOD trunks. from equal access end offices to the customer’s

; vin direct trunks or via Operaior Access Tandems, with the Operator
Wil Feature type of transport termination, as set forth in 6.3.2, following.
K& miust be dedicated, and the customer shall specify the number of

T

tewakis rerpudind at exch end office from which the customer will receive I-+ sent-
per

e cushomes §s respongible for providing all other operator services signaling
fie%, us described in the Operator Services Systems Generic
prirerevis (OSSGR) Technical Reference FR-271 and the LATA Switching
ke Chaveric Nequirements (LSSGR) Technical Reference FR-64,

. Waew the Comnpany provides Operator Services Signaling (OSS) between an
ipemmter Acesst Tandem and the customer's premises, the customer will be
el 1o order o separate and final trunk group from the Operator Access

i b Kb customer’s premises for each Numbering Plan Area (NPA) within
A 1o identify the originating NPA. Also, the customer must order a
psste frunk group for cach type of coin. control signaling that is utilized

sang U peiad access end offices sublending an Operator Access Tandem.

vasuany will not block 10XXX 1+ or 101XXXX 1+ cails and will route
‘ + of WULXXXX 1+ interLATA sent-paid traffic in accordznce to the
3 ¥ piggoest. 1t will be the responsibility of the 10XXX 1+ or 101XXXX 1+
dighisss carrser 1o compiete the casual 10XXX 1+ or 101XXXX 1+ interLATA

@k g eall or to provide a recorded message to the end user.

13 3 i
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6. SWITCHED ACCESS SERVICE

L GROUP D (FGD)

«hy will perform normal acceptance testing for sent-paid services for ™)
. 1 addition, the Company will perform testing for coin control and

s Trosk-Full Feature (i.e., coin collect, coin return, 1+ person-to-person,

I, treertime and information calls). Test tapes must, be received

amer that will be processing the 1+ inter ATA sept-paid traffic 45
fe routing of said 1+ traffic to that customer. The Company will

ol testing, af the request of the customer, as set forth in Section 13,

: i ‘”*‘" ?ﬁiﬂ

saific weiginating from a Basic PAL, the Company shaill provide 1+

. ATA senl-paid access from equal access end offices to the customer's
s vi OID) trunks. For traffic originating from a Basic PAL dialed as 1+

s WX T+ or IEXXXX 14, the customer to whom such calls are routed

der or have existing FGD trunks with ANI optional feature, as set forth in
EAWIAE.
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§. SWITCHED A CCESS SERVICE

€ A150 DESCRIPTION OF SWITCHED A CCESS SERVICES
EE RERVICE (Cont'd)

ginating in @ LATA in which the custorner has pot ordered 900 Access
will e blocked. Ounly customers who order the Expanded 900 (i.e.,
X=X XX X) Option will be able to receive 0+900 calls to NXX codes
i o them.  1n addition, cails originating in a LATA for which 900
Burviee bas bren established will be blocked utilizing the blocking
cations as follows:

# PN N-XXXX will be blocked from Smart Public Access lires, 0+,
XXX or 101XXN, Hotel/Motel Service (except those with customer-
g vating services).

G800 NXX-XXXX will be blecked from 10XXX and 101XXXX and
ks Sezvice.

the customer, 900 Access Service traffic may be collected at
wipped end offices and/or access tandems. However, the customer
X traffic at all access tandems within the LATA. Network

28 B0 Kecess Service provisioned as Feature Group C or D, the customer
#riy estabitish & separate trunk group or combine 900 traffic with other traffic

vy for accesy from suitably equipped end offices and access tandems. For
W) Accass Service provisioned with traditional signaling and answer
saperviion, aetwork limitations requires routing of 900 traffic from suitably
suguipped end offives and access tandems via a dedicated trunk group.
iy, only 900 traffic will be routed over the dedicated trunk group.

pasemmat of 900 Access Service usage shall be in accordance with the
’ ous set forth in 6.7.7, following for Feature Group C and D.
eifically, 900 Access Service originating usage shall be measured in the
it amner as that specified for Feature Group C and D, whether provisioned

seadely (1.e., dediosted trunk group) or combined with other traffic types.

The Compeny must be notified 24 hours prior to any media stimulation. The
Losnpany maintains the right to apply protective controls, i.e., those actions
sgek as ¢all gapping, to ensure the provisioning of acceptable service to all
wdecnenmsaications users of the Company's network services.

The sonsecunring charges for 900 Access Service are described in 6.7.1.G.,
Sillrming. .

135
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6. SWITCHED ACCESS SERVICE
#O8 SWITCHING AND TRANSPORT TERMINATION OPTIONAL
o
PRGN SWITCHING OPTIONAL FEATURES (Cont'd)

e Tdentification (AND)

ey Nismber fdentification

g provides the automatic transmission of a three-, seven- or ten-digit
il Inforaation Digits to the customer's premises for calls originating in
¢ idewtify the calling station. The three-, seven- or ten-digit numbers
i the following information: three-digit, NPA only; seven-digit, NXX-

t-thigit, NPA-NXX-XXXX. The ANI feature is an end office software
4 associated on a call-by-call basis with a. trunk groups routed
iveren an ovd office and a customer's premises via DTT or, where
 fiasible, with b, TST trunk groups between an end office and an access
%, #ivd trunk groups between an access tandem and customer’s premises.

e sowndigit ANL telephone number is available with Feature Group B, where

sd Featare Group C. The seven-digit ANI telephone number is
¢ veith W0 Access Service. With these Feature Groups and 900 Access
it he provided only with DTT. ANI will be transmitted on all calls
- originating from four- or eight-party lines, pay telephones using
i B, when the end user has dialed 0- for operator assistance or when
Gature hay occurmed.

ot ANI wlc?jhﬁnc number is only available with Feature Group D,
kg B0 DB Service and 900 Access Service provisioned as Feature Group
e wn-digit ANI telephone number consists of thie Numbering Plan Area
jhies the seven-digit ANI telephone number. The ten-digit ANT telephone
el be transmicted on all calis except those identified as four- or eight-
e o Wi the cnd user has dialed 0- for operator assistance, in which case

s WA will be transmitted (in addition to the information digit).

i DB Service is ordered, the ten-digit ANI telephonc number will be
: o9 all calls except those where ANI cannot be provided as stated above
## T el offices not equipped to provide ANI. In these instances, only the
Beweodigh NPA and the information digits described in the LATA Switching
Byusedse Uencric Requirements (LSSGR), Technical Reference FR-64, if
B, will be wansmitted.

« Fyapwe Group C, ANI is provided from end offices at which Company
fi wadd user billing is not provided, or where it is not required. It is not
|t ead offices for which the Company needs to forward ANI to its
g sq@ipment.

(O
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& SWITCHED ACCESS SERVICE

49 *muﬁ AMD TRANSPORT TERMINATION OPTIONAL

ek Ciain, Moe-Coin, or Combined Coin and Noa-Coin

% i sedered to provide coin, non-coin, or combined coin and non-
weailable only witix Feature Group C and D and is provided in
iees and other Company end offices where equipment is

idied a2 » trunk type of Transport Termination. This option is
- ont of band signaling.

eyl provides initial coin return control and routing of 00+, 00-, 0+,

s pefined oviginating coin cails requiring operator assistance to
wimties Flocguse operator asgisted coin calling traffic is routed
i dedicatrd to operator assisted calls, this arrangement is only
ki with the Service Class Routing option.

ssistance coin calling arrangement is normally ordered by the

setion with the ANI optional feature, since the p"aponderancv of
sigipped with this arrangement will be termirated in the customer's
R gmtmm rather thani in the customer’s manuval cord boards.

sigerpst provides the routing of 00+, 00-, O+, 0-, 1+, 01+ or 011+

aitag non-coin calls requiring operator assistance to the customer's
s aperator sssisted non-cein calling traffic is routed over a trunk
d to operator assisted calls, this arrangement is only provided in
i ke Service Class Routing option.

isance ton-<oin calling arrangement is normally ordered by the
ction with the ANI optional feature, since thie preponderance of
sipped with this arrangement will be terminated in the customer's
% positions, tather than in the customer's manual cord boards.
sed, the AMI feature provides the forwardiag of information digits
¢ Pt the call bas criginated from a hotel or motel, and whether
whentification is required, or that special screening is required, e.g.,
- gay wiephones, dormitory or inmate stations, or other screening
ks jgined (o etween the customer and the Corcpany.

©
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#. SWETCHED ACCESS SERVICE

il SWITCHING AND TRARNSFORT TERMINATION OPTIONAL

SEPORT TERMINATION OPTIONAL FEATURES
st “Frank:-Cola, Not-Coin, or Combined Coin and Non-Coin (Cont'd)

i Cloby ! Non<Coin

figsrent provides initial coin return control and routing of 09+, 00-, 0+,
- G §F 14+ peefixed oviginating operator assisted coin and non-coin calls

fievalor assistance to the customer’s premises. Because operator
4 e dad no-coin calling traffic is routed over a trunk group dedicated to
: téedd calls, this arrangement is only provided in association with the
e Clase Routing option.

wignpement i normadly ordered by the customer in conjunction with the
 tapeuseal Seaturs, since thwe preponderance of trunk groups equipped with this

efiserst will be terminated in the customer’s operator services systems, rather
- e customer’s manual cord boards. When so equipped, the AN optional
e greeyle the lorwarding of information digits which ideutify tiat the call
bl from u howed or motel, and whether room number identification is
» 4t Wt wpecial screening is required, e.g., for coinless pay telephones,
¥ B Kiste ations, or other screening arrangements agreed to between

Dapuswicn Tramde - Pull Feature

s pravides the operator functions available in the end office to the
erntor.  These functions are (1), Operator Released; (2), Operator
 Euin Collect; (4), Coin Return ard (5), Ringback. It is available
eafere Ohoup D and is provided as a trunk type of Transpert Termination,
s £5 B0t wvallable with SS7 out of band signaling.

(&)
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¥ Assreial ENGINEERING, ADDITIONAL LABOR

AND MISCELLANEOUS SERVICES

LEANECE SERVICES (Cont'd)
A TEON PRIORITY

sy Restoration Priority (RP) was superceded by Telecomsunications
feiority (TSP), as specified in Section 13.3.7, following, on
gxce 10, 1990, Existing RP arrangements remain in effect for thirty (30)

& il Mareh 10, 1993, Uf RP Service is converied to TSP, the customer
swe the Priodty Restoration Level Implementation Nonrecursing Charge
wilted i 13.4.3.D, following.

FEE RS RIFTION

igien @ an procedure whereby a customer or a PSP may select and ©)
% the Compuny an IC to access, without dialing an access code, for

& sufle. This 12 is reforred to as the end user’s or PSP’s primary IC. <)
stiption prooeduse applies to Telephone Exchange Service lines ard/or

wivee Ciroup A tines, Centrex lines, and Public Access Line Service. (O
Hev wish to use the services of an IC other than the primary iIC (PIC), it N)

sy s the caller to dial the necessary access cede(s) to reach that IC's |

(N}

sy sl Crmdisons, Rates and Charges

e il cosditions, Rates and Charges for Presubscription are the same as those
sl sy Sesctiony § %, of U 8 WEST Communications Tariff F.C.C. No. 5.

%
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$ Conton CHANNEL SIGNALING METWORE (CCSN)
derack Descairrion (Cont'd)

S IRFCEMATION DATA BASE (LIDB)

i &5 provided by the Company io its customers in support of aiternate
gervices wiich offer LIDB customers the choice to permit their end user
eulfs to an account other than the account associated with the originating

mimber. All LIDB queries are transporied uniformiy to the Company's
whese ihe following functions are performed:

# Yadidarion of the 14 digit telecommunications calling card account number
showd py LIDR.

anation of whether the billed line has decided in advance ro reject
weelun ealls billed as collect and/or to a third number.

# faswpmination of the billed line as a pay telephone or a nonworking
sehephone aumber,

st of central office codes as active or vacant.

svruee LIDK query is transported from the customer's Operator Service
{045} identified by the Service Switching Point (SSP) Originating
i Lode {OPC) 10 the Regional STP pair as designated by the Company.
s gitemer's OPC is translated in the STP. The STP translation process
% the OPL and routes the query to and from the Service Controi Point
‘g,mm stores alt LIDB information and performs the validation function.
¥ data iy recorded in the SCP and later used by the Company to bill the
e & LIDR Access Query and Validation Query as set forth in 20.3.2,

Kater i’-tv‘w RT‘EV 000'954 TR NWT-001158 and in U S WEST
Semanications Tachnical Publication PUB 77342.

B4 i accessed via the Company's CCSN. LIDB customers must order
i Beyviee ag set forth in this section.

(«
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Carift SECTION 29
Pzge 12
Release 2

Effective: 6-13-97

R LCANNYL SICNALING METWORK (CCSN)

VT PROVISIGNING AND PERFORMANCE REQUIREMENTS
Feishasdag (Cout'd)

¥ comtuing & retord for all working line mumbers, active

calions culling card data, line numbers which contain billed
i tEstrtions, pay telephone line numbers and vacant and active
b Laettps.  These records are updated on a routine basis and an
s # described following:

# will apedite LIDB on a daily basis for service order processing
i service, disconnects, moves, modifications, cancellations and
W aeownt),

¥ s proeadutes 1o vpdate LIDB as requested by castomess. These
s the sime day as requested by customers,

vy s provedures to deactivate (e, auternatically and manuaily) a
' & vmiraeications culling card number when call atiempt activity

’s designated usage threshold level over a given period of
WHET Communications calling card call atiempts are monitored
any s desigrated usage thresholds. These thresholds are basad
reice and generate warning messages to identify potential
e petivity,

F wilh sumitor and deactivate U § WEST Communications calling
v (7) days a weck, twenty-four (24) hours a day. U S WEST
s calling Tards determined by the Company as being fraudulently

#ed i the Company as lost or stolen will be deactivated within
Fve tiroe the fraud was determined and/or reported.

- wilk provide W LIDB customers, upon request, the Billing Name
BAAL information related to 2 U S WEST Communications calling

Ak atumpt activity for a specific account exceeds the Company's
& vontml Uareshold fevel. BNA information provided to a LIDB
¢ el eaclusively for resolving the fraud investigation case and for
sarty for lelecominunications services and collecting the amount

i4

4
i
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L THIE PUBLIC UTILITIES COMMISSION
VHE STATE OF SOUTH DAKOTA

4 ERTABLISHMENT )  ORDER FOR AND NOTICE
& RATES FOR U S ) OF PREHEARING
WS, ) CONFERENCE ON
) CONTINUATION OF
HEARING

TCS6-107

s Bwaid @y B docket ony Octobar © and 10, 1996, before the Public
Fii Al a regulanly scheduled meeting of the Commission
siggion moved {o reopen the record for the taking of more
"1%1%1}? the Commission granted a Motion from AT&T
8 fre. (AT&T) to disapprove the rate increase and close this
v wilh sppwealed to the Circuit Cournt, Sixth Judicial Circuit, which

i snslter (9 the Commission. The Commission, acting under
iy forthwith, nareby

shaarieg Lonference in the above referenced docket shall be
15 gm In Room 412 of the Capitol Building, Pierre, South

@ the prahearing conference should anticipate that the
WM? ﬁﬁ%ﬁuml order and parties shouid also anticipate that
e hren conwitments lo the Commission as to the time necessary
pened hearing and list the number of witnesses they expect
b ALBD BEAR IN MIND THAT THE CIRCUIT COURT HAS
AN TO HAMDLE THIS MATTER FORTHWITH. in order to
wEsIon will consider whether to include the following as part

et an on sile review of U S WEST consisting of sampling
s 16 apdress deficiencies which the Commission found as
sy s rococd o December 9, 1996:

T e epportunity to present additional evidence to address
Frnisson found as part of its motion to reopen this record on

e opportunily (0 present additional evidence to address
wvassien found as part of its motion to reopen this record on

#ehsa uings and guidelines.




Peesumnt b e Americans with Disabilities Act, this hearing is being held & &

ibls locstion, Please contact the Public Utilities Commission at 1-801.
#ast 48 houes prior to the hearing if you have special needs so arrangements
& {6 Bcommodate you.

ahaet g, Flarve, South Dakota, this @3 '72 __dayof gz ;Z‘ZZQ , 1997,

8Y ORDER OF THE COCMMISSION:
Commissioners Burg, Nelsor and
Scheenfeicer

Executive Director




HEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOTA
B THE MATTER OF THE ESTARLISHMENT |}  PREHEARING ORDEER O
pE BMRETCHED ACCESS RATES FOR U S ) REOPENING RECORD
WELTY COMMBUNICATIONS, INC. ) TC96-107

Tre Owcult Court, the Honorable Steven L. Zinter presiding, raversed ang
et thin matter (o the Public Utilities Cornmission {Commission) on May 28, 1987,
v witi ihe Court's oral berich decision; the Commission received a tfaﬂﬁﬁzm*
4 eeal banch decision on June 2, 1997, and the Notice of Entry of Order of ﬁ’mmﬁ
 $lay 31, 1897, was received by the Comrnission on June 9, 1997. The Cowt hisg
sel C«cﬁmm ssion's granting of the motion of AT&T Communications of the
trts. {AT&T) to dismiss the action. The Court, upan remanding this mattar, bis
4t it is restored to a status of being an open docket; the adopted Decembe: §,
sy of the Commission to reopen the record and take additional eviderica o the
arumerated in the Motion is yet to be addressed. It will be noted for the record
winigsicner Pam Nelson will be participating in this docket on remand. The
sEgion having considered the directions of the Court hereby enters the falicwing
sing Oreder,

1. The Cemmission rejects the analyses of staff witnesses Rislov, Best and Knadis

#F wig pragentad at the hearing in this matter on October 9 and 10, 1996, and in their

Hastimony. These analyses are rejected because the responses to data requests

sr: witich the analyses were based were not obtained under oath. Further, all figures

el o wtaff by U 8 WEST Communications, Inc. (U § WEST) or which were used as

s o U 5 WEST's cost study were not mdependently verified by staif g& te their

iy or validity for use as inputs to the cost study. As such these witnesses’ analyses.

; apaening the record, shall be given no evidentiary weight. Staff shall submit & rew
Siaiysis of this cagse, subject to the directives of this Order.

£ In light of the foregoing deficiencies in staff's analyses, the Commisgion i
itz stalf 10 conduct an ori-site investigation which shall consist of a review i tkis
i verify numbers used by U S WEST as inputs to its cost study ane to determing
sgeyraty of those numbers used by U S WEST and the validity of thair use in the cost
ad o prapare a report to be filed with staff's prefiled testimony with this Commissicn
; serstion at the reopened hearing in this matter. Staff shall, at a miniraurs. provide
s taliewing information to the Commission as a result of this investigation:

& & raview of inputs which staff deems significant and which are required by
Curyression rules for cost studies, which were used by U S WEST in its cost study. The

&2 of such review shall be to determine the accuracy of the inputs for use under ﬂ‘iﬁ
#on's fules on cost studies; and

&

. orovide avidence that this review consists of no less than reviewing a safmpliag

& & B WEST's records which would be compiled by U S WEST in the formulatiss ef #s
#Enis 12 g cost study; and

s4)]
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B & anaiysis of differences, if any, which may be found in the data used by U 5
e formulation of its inputs actually used and what staff deems appropriate
saerenission's rules for cost studies: and

& ebvigws performed on U § WEST's inputs shali not be exclusively based upon
by S60reY such as ARMIS reports; and

& all résponses to staff's data requests shall be under oath and filed with the
SR oy inclusion in the docket; and

e
P

e analysis of how consumers' interests are affected by any preposed switchid

&} e Pretsaring Conference, staff has requested the assistance of accountants
consultants in performing this work. The Commission acknowledges this regusst
w4l congider approving contracts for such assistance. Staff shall present such
# to e Commission for consideration at a public meeting of the Commissicn, the
iding of which shall be done through the Executive Direclor for the Commissior,

Pgritas have requested the right to participate in any on-site reviews perottned by
bl of Commission Staff. The Commission does not have a position on this
3E &t thits i3 not to be construed as an order or ruling by the Comrnission as suck
sy ivglva confidentiality claims upon which the Commission rnay iatar be calied
. %"% Trha parties may wish to coordinate their efforts with Commission Staff ane

3. The Commigsion gives U S WEST the opportunity to present additionat svidencs
“igiare o the cost study at the recpened hearing in this matter. Any additional
iad evigerce submitted by U S WEST shall, at a minimum, irclude foundational
#ee from its amployees or consuitants who actually compile or otherwise assevble
Fhernation contained in the cost study as opposed to those employees who act only
sipesvisary capacity. All such evidence shail further be verified by U § WEST as to
aEmey and validity for use in the cost study.

4 Intarvenors, consistent with the Commission's adopted Motion of Dacember §,

. shieilt be given the opportunity to present additional evidence relative to two aspecis
% s docket (1) the cost study filed by U S WEST including the application of
serheg depraciation in it and any audits or reviews done by intervenors; and (2} the

#ue: wilorast as it is affected by the access charge proposed by U S WEST including
i #pecls ay quantification of the effect of the access charge and the effect of rsie

% In conducting the hearing in this reopened record, the Commission: will sparingly
# e uge of late filed exhibits under its rule ARSD 20:10:01:24.03. Parties ars
83 0 coma to the hearing prepared to present their case. The Commission will
e exchuding from admission evidence which is irrelevant, incompetent, immaterial
W wrekaly repetitious.

2

i



& The schedule for deadlines in this matter shall be as follows:
Simultangous Prefiled testimony: August 27, 1987
Smultaneous Prefiled Rebuttal testimony: September 3, 1597

Hearng: September 10 through 12, 1997, Room 412, State Capitol Building, Pierrs,
South Dakota, cornmencing at 9:00 a.m., on September 10,1947

g to file any Motions for the hearing shall do so at least fiva days prics 1o iﬁ&
*@ Motiony and supporting authority, combined, shall not exceed tery pagss &

it

e}f the Court's directive that this matter be handied forthwith, partier we

#ed to lile p:‘ehearmq briefs instead of post hearing briefs o susist i
; .i%ﬁi@’i iy ruling in a timely manner.

Fiarfe. South Dakota, this__Z24 day of duly, 1957

S R Ly
CERTEICATE OF SERVICE

BY ORDER OF THE COMMISSION:

. MWM tc)day upon all parties
Y doaket, a8 lisled on the docke!
Hessinle o by first class mall, in

: M Sfvelopes, with charges
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I8 THE MATTER OF THE ESTABLISHMENT

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF SOUTH DAKOCTE

GF SWITCHED ACCESS RATES FOR
f & WEST COMMUNICATIONS, INC.

HEARD BEFQRE THE PUBLIC UTILITIES €

BRQGERDINGS : July 2, 1997
§:15 A. M.
Capitol Building
Pierre, Scuth Dakota

P PUG COMMISSION: Jim Burg, Chalilrman

L,aska Schoentfelder, Commis
Pam Nelson, Commiagioner

‘Qﬁmﬁw§STON STAFF
| BRESENT :

Karen Cremer
Camron Hoseck

Reported by: Lori J. Grode, RMR
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¥ CHAIRMAN BURG: 1It‘s 8:15 as scheduled if £ Bl
3 | marning. Now is the time and the place for &

a
% | prehearing conference in Docket TC96-107, eéntitléd Iu
£ | ¥he Matter of The Establishment of Switched Acésas

& fﬁaué@ for U § West Communications, Incoarperatea.

This matter is presently before thse

-

commission on remand from the Sixth Circuit Court,
8 | which has given certain instructions and rulisgs f6ry
s | the Commission to follow. Essentially, we’'re Back

11 | where we were prior to AT&T'S Motion %o

B
1% | the Commission on December 9, 1996, voted tao

i3 | the record for the purpose of t

king additiona:

j+1]

t4 | mvidence in specific areas.

1% | It should be kept in mind that the

14 | Court has directed this Commission to handle the M

17 f forthwith. We will keep this matter moving i as

i1# | expedited manner.

I will take a phone call on the phonée ¥

g | now. Bev Cederburg, are you on?
%3 Glenn Solomon?

2R MR. SOLOMON: Yes, Commisgioner.

%% fmorning.

g b o« CHAIRMAN BURG: Good morning.

&% MR. HIATT: Yes, Jim, I'm




3l

!73’

2 &
% &

CHALIRMAN BURG: Jon Lehner?

MR. LEHNER: Here, Commissioner.

Py ?  Could somebody else come on? Okay.
. #f the parties, whether by phone or present, ['11}

. apgwarances at this time.

CHAIRMAN BURG: Bill Heaston?
MR. HEASTON: 1'm here, Commissioner.
CHATIRMAN BURG: Wayne Culp? Wayne Culp. afre

sa Oft yetr?

MR. CULP: Yes, Chairman, I'm here.
CHAIRMAN BURG: Thank you. Mike MeKnight?

MR. McKNIGHT: Yes, Commissioner, Ivay heve.

CHAIRMAN BURG: And Bev Cederburg, are you %ﬁ£

Appearst

Laks

Who appears for gtaff?
MS. CREMER: Karen Cremer for staff.
CHEAIRMAN BURG: AT&T?

MR. SOLOMON: Yes, Glenn Solomen for ATET.
CHAIRMAN BURG: Sprint?

MR. TIESZEN: Dick Tieszen.

CHAIRMAN BURG: MCI?

MR. SAHR: Bob Sahr.

CHAIRMAN BURG: The TAG group?

MR. RITER: Bob Riter and David Pfeifle.
CHAIRMAN BURG: 2And U S West. %
- MR. HEASTON: Bill Heaston and Mike

ooyt v o
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CHAIRMAN BURG: And DCT?

MR. MARMET: Robert Marmet, Hr.

CHAIRMAN BURG: Is there anyboedy elge?
For the record, it should be nated that
Commissioner Nelson will be joining the Commiggisan ok

this case. She has read the record and is

prapa €5

3

participsate in the case.

COMMISSIONER SCHOENFELDER: Mr. Chaivrman, I

wave a motion. In light of the Circuit Court decisiss |

i this matter, and in order to give the parties in

eheee proceedings some guidance and structure for Ehe

- reopening of the record in this case, I‘w making che

 f41ilowing motions:

That the Commission reject the anralysis af

#taff witnesses in Rislov, Best, and Knadle, which

| prosented at the hearing on this matter en Octsher

and 10th, 1996,

 foy that hearing.

These analyses were rejected because of

. reaponses to the data request upen whieh the ssalyses

wire based were not obtained under cath. They ars

further rejected because figures supplied to nhe

By ¥ § West Communications, Incorporated, which

- gsged as inputs in U S West's cost studieg wers

 independently verified by staff as to their aesy




3

- . £
¢alidity for use as inputs in the cost study.
As such, these witnesses’ analyses upoh
¢sopaning the record shall be given no evidentiary
welght .
| CHAIRMAN BURG: Is there a secend?
COMMISSICNER MNELSON: Second.
CHAIRMAN BURG: And I'll concur.
At this time I will turn the Commisgign <<
. $¢%1 turn the meeting over to Commission Counsel £6
senduct the prehearing conference to fulfill ehke
 remanded requirements of the Circuit Court.
MR. HOSECK: Mr. Chairman, Memberg& of the
1»ﬂ$mmiﬁsion and Counsel:
1 The first thing that we’re geoing te leak &t
 i4 some of the scheduling. And basically that is eus
:3@£ the main things that we expect to accomplish heve
¢gday is the scheduling and get a rough idea of the
émumb@r of witnesses that the parties wish fe c&ll.

5 And in doing this, it is anticipated that Eh
fammission will issue a Pretrial Order. And ﬁ@’w&@ﬁ
;w@‘ﬂa looking for is some input from the participants

at this point in time.
if the Commission proceeds with
®m¢ Prehearing Order, and ordexrs staff to condust =n
site investigation in this docket to verify




st

5 [ used by U & West as inputs for its cost study &nd

 dstermine the accuracy of those numbers and v«

*

tmeir uge in the cost study, and that such an Ordsr

% f s#puld include the preparation of a report ta be il

with the Commission, either independently or with

£ [prafiled testimony.

af

The ultimate guestion that we would have s

P

it for staff in this regard is the amount of £ime

 ¢Hat it would take and the number of witnesses thas

%@‘;%%miﬁ be called.

Here are some of the items that the

T s
# é i

‘wemission 1s considering putting in its order: Thay

there would be a review of all the inputs reguired

4

thie rules for the cost study which was used by U 8

£% | 4% the cost study in this case.

The purpose of this review would be tw

#¥ i detormine the accuracy of the input. This weuld - as

i# ;& part of this COrder the Commission would congidsr ﬁﬁgéé

ifits review be done by a sampling of U 8 West‘g

if any, which might be found in U & %%@ﬁ*%é

inpute and what staff deems appropriate; that stgff

wld not be allowed to base its review upen gscondary

 #Guvees such as the ARMIS report; and all data FHGUSEE S

- {whieh staff may require would be responded te undar
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i ¢ matth; and, finally, that staff’s work would ineluede &n

5 i aaniysis of the consumer interests.

fealizing that this is a comprehensive
% | gravement of what the Commission is considering
5 | srdering staff to do, Karen, do you bave an estimate sf|
%,~%%@ amsunt of time that it might take to accomplish
B oekiay

& ! MS. CREMER: Well, first of all, is there

sisy to be a transcript of this so we have an idea?

MR. HOSECK: There will be a final Grder that

43 | w311 inecorporate the Commission’s final directive on

¢Hi8. Yeah, it will be in writing, vyeah.

& MS. CREMER: Well, I think thexe’'s 5%2

%% ¢ o5 the cost study. Now, there’s also minutss of uss

whink hasg the biggest impact of all; and I don‘t kpow

e
£
.
i

¥y want minutes of use verified also.

MR. HOSECK: I would believe that anvthing

tHat would go into the ultimate calculation would bs

.

 something that the Commission would want some

i yerification of.

=

: MS. CREMER: Well, we‘re talking, 1 have 5

- 34dea, hundreds of millions of minutes, which would

yequire, 1 assume, then, a computer specialist to bs

, Wired to verify that U S West's computer programe are
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=

i
b

......

 seewunting principles or standards. So if

ttm hire a

MR. HOSECK: Well, I would alsoc emphasizse

rhat what the Commission is considering at thisg poisnt

i =ime is that it would be done by & sampling.

MS§. CREMER: Well, minutes of usge can'i &g
dmpe by a sampling.

ME. HOSECK: Okay.

MS. CREMER: 592 inputs, which is at &

misimum, I mean you’'re just talking a minimum of 5%

{ tnpute. There’'s inputs that go into those 5%2. What

de you consider a sampling?

MR. HOSECK: That would be left tea Lhe

discretion of the Commission -- excuse me, %6 the

sraff. ¢ vhink that that would be a fair

=

MS. CREMER: W=21ll, then, we have anothsay

 roangideration here and that is that as we all koow the

 amminsion doesn’t have a PCA on staff, and nor are the

' gnalysts trained in what are generally-acceptad

' 4& more prepared to go on site and pull numbers and do

& sampling; however, what I would like te peoint cut

Frfrw

¢t if any party or the Commission anticipates obisetis

B oga

s vhe staff's lack of an educational background

#hig matter, we would like to know that now. aAnd ri

would like to have the Commission teo grant

CPA firm with someone knowledgeabl




B iesdge wuch as this, 1f that‘s the term we're usging

| #pproval If they want cf someone to supervise staff, I

is audit, who would supervise staff so that the

sfiriate tasks and measures are done, because wa

#°% ¥vnew what they are.

MR. HOSECK: Okay. 1In light of that, do vyou

¥ % ¥ough estimate of the time that you think this

able to be accomplished?

M3. CREMER: Until we have approval for a

gpecialist to verify minutes of use, and then

#% idea how long that will take, or how long it

4 wwen take to find scomeone who's qualif:

s

< sl e a¥as
e el Tl LT A

Ll

t4 #ee what their schedule is so that they can @@t

gtaff and supervise them, or at least consult.

suwlt probably wouldn't be appropriate word «- Eeg
r¥wige them. I don’'t know. You know, 592 inputy il

fmt of numbers.

And if you’‘re sampling at a 9%

ifit accuracy -- I believe the Commission gsaid

percent is what they want verified, you‘ra
lot of time.

MR. HOSECK: And do you have any idea of the

wf witnesses that might be called?

MS. CREMER: Well, depending on what thisg

-- not consultant, what this CPA firm is

I would assume it would be at least ﬁ&f;@ﬁp;




il

g asd Greg and possibly Tammy may get pulled inte
¥

snd when ts Charlie sitting in on this matter?

% | was He with the Commission? Maybe someone from the

& e Wive.

ME. HOSECK: Okay. As to U S West in this

% ¢my, %t i the -- it is at this point in time that
% gy

mwiasion is at least considering giving U & West

spportunity to present additional evidence

segarding its cost study in this docket. The

wissicn will expect appropriate foundation ayi&&ﬁm&%

the figures used in putting a verification as to

sy and validity of their use in the cost study.

Gounsel for U S West, do you have any

timate for the Commission as to the amount of tiwme

%t @ight be necessary to accomplish this?

M¥ . HEASTCN: Well, this is Bill Heaston.

2t

figar instance, I want to object to what just

sned with the motion and the decision toe set vthe

. t# ¢ase. That is not what Judge Zintexr ordered by

face of Judge Zinter‘s Order. Without a hearing,

WweEn® ¥

2

noticed that this sort of decision was goin

k2

wmade by the Commission

this morning to conduct

entire case, the factual basis of the case. H

3

g#e pow they can do it. So I want that refleg

e {Ordeyry 1f there is not

going to be a transcript




ey

i

12

e

Lt

gL

223

&
F

e

 Hier#, that we don’t intend to introduce any additisnsl

{ ¥fully to provide whatever facilities are necesgary te
 fseilitate that, to get it done

 #¢ that the staff can provide a report to the

etaff completes this audit, taking whatewver cime ig

P #ehalf of U S West, I have any clue as
‘! witnesses would be necessary because it weuld depend

tthe regults of the audic.

#%dit will demonstrate no significant deviation

P #¥osuce any more evidence or any testimony by any

"his, that this is what the Commission did. 1 wou Lt

twaily like to find some way to appeal that before ws

any further because I don't think it‘s appropriste.

The second thing is we believe Judge Zintsy'a

dee made it very clear that we have no further burden

w9 tdence, The cost studies are in front of the

#miggion. That if they want to audit those ecr h&vs

#tutf audit those, we’'re more than willing toe esopersts

quickly and fairly, and

smwigsion as to the results of any audit.

It would be our recommendation that opnes e

fegsenably necessary to do it -- and I underavand Mi:

#g@me ¥y’ & concerns -- that then the parties have an

pplrtunity to comment on that. I don't think, on

to what

As I believe it, though, thel

Erom

tke wodel or the rules or end up the numbers are

I would not anticipate that I would have to
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- witnesses. Observing Mr. Culp and those who &8ELIEE H

€ulp are available for the audit and, if necessary

 would be necessary. We would Provide witnesses i
asdfesary to comment on the results of the audic.

i That‘s all T have.

MR. HOSECK: Okay. Thank Yyou. Ag g che
:iﬁmervenors, intervenors will alsc be given an
“@pportunity to present additional evidence in thi
 falative to two aspects of this docket. Thig
@#engistent with the December 9 Motion of the

Commission. Those two

[~ oW )
SpTT

U]

rr

S -- and I'm parapheras:

 thiB -- are as to the cost study itself filgse by

E

fﬁwﬂﬁm including the application of represcy ibead

- dapreciation in it and any audit reviews rhas wEY B

dane by intervenors.

Secondly, again, in a general senss, Lhs

 public interest as it is affected by the acecess

B maMEn o

proposed by U S West, including qualification ¢f che

" @#ifect of the access charge increase and the effees of
. #hY¥ rate shock.
Alsc, I would be interested

ifL&rvenors anticipate any particular discovers
Fraoblems, it would be a consideraticon

Commission to give the

! don’t know other than Mr. Culp, I don't kpow whe #E g
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 sugsyeeded outdated both by time,

 that the Commission come up with a fair and RO

awitohed access rate.

| the cost model no longer complies with that srstutae

#uch circumstances. And, in fact,

i necessary for the preparation of their

And in light of that, counsel for AT&YT, coul

the Commission an estimate of what your timip

gatraments might be and the number of witnessges that

might anticipate calling in this matter?
MR. SOLOMON: Yes. This is Glenn Solomon.

Awet § bBelieve I'm going to have to explain our scomment

CdE ERlae. But at this time AT&T’'s position is that &T3

¢ i wduldn‘t be calling further witnesses in the sensge ¢hs

e

W& focus of these proceedings remains on the exigting

medel. We believe that the cost model has baen

by Judge Zintersa

f%fﬁ%ff and by the FCC rules on access reforms.

We believe that Judge Zinter's Order r

4Liy

 #hifte the focus back to the statutory requirements

5 E A g
And that that doesn’t sllow the

Ypmmigsion to just use the cost model , particulariy

Vg
—

#4

vequirement, it would be fair and reasonable swi

fr @2,

'E?-" ’t?:“ &
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& rate. We believe that the law doegn*tc ¢

Judge Zinter‘s

focus puts it back to fair and reasonable o Ehe exes
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' ¢hat the cost model doesn’t come up with &

lﬁeﬁually decrease.

 intrease or den‘t have an increase witBout
- #vidence that a
mirror the switched access rates or go through se

i #o8ts in accordance with the FCC’eg rules, in aceasr

 proposed, actually is at a true economic cost of
- There’'s a long-standing admission frem ap eayrii

- docket from 91-040A that interstate and 1

k-9

feasonable rate, the Commission is not abls to use Lh

=

#H,

£

H¥xisting cost model.

We alszo believe that the record raally dess

; net need any supplementing to come up with such 3
megel . The record contains evidence already that the

 gwitched access rate shouldn’t increase, it shoulsd

i'm not going to go through it all. HBut T thisk

important to point out that the range scmehow

shifted to a discussion of whether we sven have aw

loskisg &%

fair and reasonable rate should

with the Act.

There’'s evidence that the tzue € ¢ S

o

*¥e¢ is less than a cent, .5 cents as the Erans

states 304. There's evidence that :thisg TCLE

 that U S West has proposed, the four eents ThHey’ v

There is a litany of evidenee ang

&




g ! MR. HOSECK: Mr. Solomon, ! think Yici M

& | getting into the merits of the case. At Ehig Boims

g2i= iz B B

%+ | procedural aspect of this. And I think w8 underse,

“  generally what your position may be. Howeveyr, st

% | point in time we're just looking at the procedursi

¥ | mattere, the time that You need to do any preparse

# j if you intend to participate in the hearing

= o

4 Qféally all we’'re looking for at this poiat iy

iP5 MR. SOLOMON: I understand. And I wiil

i1 | abbreviate what I'm saying, but -

46
b

At

MR. HOSECK: Well, Mr. Solomes,

i1 j that we’'re necessarily interested in hearing

i4 lon this, basically if you could just respond o nhe

% Il timing aspects of this, that’s alii 1 would Be

i% :iar* Thank vyou.

£7 | MR. SOLOMON: In the sense the ssse

i B 'the focus of this, we don‘t anticipace pure

i% ; further witnesses. If the focus shifes ke a:

L

 reform, we're fully prepared to parcicipate im =i

t and I anticipate there would be a number of

p
i

4% 1 if it were an access reform focus of the case.

B

I will say that we may have 4 witness w

{ﬁ@uld look at

Bt

what would come out of any sudit, wmy

e

 Bew materials provided by U 8 West,

But that wo
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17
1é
i9
20
21
32
23
24
25

Of time to review material hat we havsn‘:c

Wias not to get inte the facts, but ts eaif Feaii

and guidelines. AT&T's Position is that we
Lo re-open and go through a full audie It tBis

in order to follow Judge Zinter‘'s Order ans

until we’'ve seen what the staff¢s zug
would be hard to give an exacr eB8Limate

volume comes out of that, that could Eake

'period, I need to know what I'm going e be

| at. U S West says that they don‘e SEpe

¥nderstand that it’g hard teo estimace

AT&T's position.

maybe item number four on the Crder and Keries £ gan

this morning's conference, which was procedural

ko

forthwith.
MR. HOSECK: Okay.

that you would need before a

anything that you wish to tell the

regard?

MR. SOLOMON: I quessg 1 woaukd

3K
=R

o

amount of time to look at. Te give veu an

il

R b

anything else forward, which I guess

anticipated. 1If they do, in face, pue

forward, that would also sgave Cims.

%
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 Dick Tieszen on behalf of Sprint. 1

call any witnesses or to offer any addie

 offer comment and possibly Lestimony

what investigative results may come put

' much more than that in terms of whas
L in order to respond to what they may come

at this point in time, we don‘t pe

becauge we don’‘t know the volume.
MR. HOSECK: Okav. Thank ¥ou .
YOu give us an idea of the level of pattic

You wish to have in this matter in terms

necessary and the number of witnessea?

MR. TIESZEN: Well, first of all.

 hard for me to give you any real estimates
we don't know what we need to review befors a3
I would indicate that Sprint does intsnd s

participate. At this point in rime we de BEE

-

testimony. However, we would regerves £h

Ly 25 Y

p
el
1

work. Just as staff tells

witnesses they’re going to need or how LOnRg

to do it, it’'s a little difficule £or me ks

Eims

have any need to put in additional evids

think that the reccerd was sufficient

il
il
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41
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23

W

. a4nd that it may not regquire

 wuch as we’re seeking to do here at this pELRE 18

¢o reserve the right to offer evidence in rve

what staff may come up with since that's &8 @

 pecause I know you’'re looking for time asd you w

 try and set some schedule. I don't know what

 determine what might be an appropriaté res:

- plme .

We do intend to participate, and we wi

factor.

You asked a question, I thick, geaeris

appropriate, but it would seem to mes thst 3il &f ibs

SR

 parties are going to need two or thize Wesks

to the time that staff cowmes up with the

their work for the parties to look az that and

of testimony.

MR. HOSECK: Thank you. MEI, gan yeu givs

the Commission an idea of the amount of time &

number of witnesses?

MR. SAHR: Good morning to the OF

staff. My name is Bob Sahr, and I*'®m apbea

behalf of MCI.

MCI would echo the comments of

AT&T in that until the §ctua1 audit waeld o

would see what the results of that auditc w




P iwould be premature to give a time frame on how

Bt
&
&
b
et
*h

# twould take to respond to those -- to that sgudiz
b4 : I would say that the time frame tha:r

& | e, Tiegszen discussed probably would he aphropriate .,
- §W§ would at least need a few weeks to pbe able rps laak
# %at the results of the audit and to respond

7 | appropriately. And at this point MCI has no plans ta
B leall further witnesses and would also -- snd ss has

# i been pointed out to the Commission -- point out shse

%u

Judge Zinter’s Order of Remand, we feel, shoulg Le

‘% lgiven a more narrow focus. The Judge clearly iefs s
£ { spen to the Commission to simply indicats the

% | on which the Commission would make -- would 51isw

i4 | increase in switched access rates. And I bBeliave

i% | could be -- take Place without the audic

1% | mdditicnal testimony.

1Y MR. HOSECK: Okay. Thank yeu. Tae .

e

ig MR. RITER: Good morning, Q@mmigﬁii%@gw_
1% | others in attendance. Bob Riter, i'm

2 {?ierre, and along with Davig Pfeifle,

21 | Telecommunications Action Group.

22 We do expect to have some witne

23 | at this next hearing. And Rart of the quandary we'pe

#4 | ¥n, and I suspect You are as well, none gt

2% | delay the resolution of thig any 1@3@@? Ehan
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o

it
(.

put by the same token, staff hasg to woHrk &g

 as soon as possible. We would like =

 somecne that we might retain te participate

' other individuals have menticoned, weuld

amongst the consumers in Scuth

inﬁcessary because the concern relative &g #hat &

happening out there right now. SO we are aggd &

get this matter resolved. We're anxiousg t& Have

next hearing. By the same token, and I kage ¥y&u 53

' ahedad of them relative to this mattser.

We’re willing to put this on &6 sEpsdi

tehedule and do whatever we can d¢ Lo get 1%

¢

and I
necessarily how you’'re going te anticipate do
but relative to the on-site review, if it°s

for someone from ocur group, OY &

oversight, on that on-site review, we'd fike ks

that opportunity. If not, and we

opportunity then thereafter teo review fhs
We would anticipate we wouid
or four witnesses. We anticipate that

them would be a certified public aece

one might be an expert in thisg

issues involved with -- well,

#ffect of the increase and the
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 payties, including our clients who are invelved i the

 providing of services in this state, primarily im this |
j@ﬁaté, and the effect that might have &1 bhe
éé@mpﬁtitimnp which then accordingly affects ths
ifterest.
So we -- I'm not telling you necessarily how
itig. Our witnesses, I suspect, could take & 5 :

day maybe with the cross-examination. | wauld crnisk

 that would be possible. We’d like the OPPOELuBItEY EH

teak over the information on

rt
o
v
o
©
6
jakim
o

and the

depreciation. And I‘'m sure this is ane of

that 1if we sat back and had a lot of cime,

months and months, but we don’'t think wée Eaws

.45 that, and I don’t think you feel that WEY Biihes

 #o we would like to get right to it and ©&e

¢4n get a hearing scheduled before ywu. tha

uw#. I don’'t know if I'm responding ne:

MR. HOSECK: You feel that you hkavs

. needs in terms of time, in terms of preparst

. might there be any strategy or tasks that ¥

accomplished and anything of that naturse.

MR. RITER: I think from ocur stand

information that we would put together fram

fnternal records -- and we could surszly ds thae

 have that deone before the end of this meansh.
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 s0 to speak, is what about the audit perforsad
Eﬁﬂﬁ what information that comes out of Lhae,
1wiil it take. And I appreciate what the Cam
1§aid in that is they want a sampling, 2o we dss*

 think our -- we have talked with an individua

wiuld like the opportunity to review that informg

 But he can put it on an expedited thing. Asd ¥ ¢k

afterwards, and certainly we would work withis
cenfines as well. I know Mr.

cost model itself, and I thought

igmﬁd and would probably be ones that wé might well

 fiakota Cooperative.

¥e#quire to respond to the cost study or

anticipate this to be a forever kind of gituatsi

fivfietheless it will take a little bit of time. fad

of state and asked him to give us scme guidanes,

 M¥r. Tieszen was talking about a couple weeks

in

:‘a‘ ﬁ

& B
Sclomon talked abous
although I knsw

fommission is not interested in that riabke a:

mament, I thought some of the comments ke wade

'?%Qha. So is that helpful?

MR. HOSECK: Thank you. Dakota, DOT,

MR. MARMET: Thank you. Robert Marme

#nalysis of that.

I sympathize with Misg Cremer angd segafs

&
s
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 the daunting task that they face as tha

g ime that would be required to do that, in the

. snid the rate shock, Dakota could take sars o5&
 portion of the case with two or, at mest, Thy

witnesses in half a day. That would aliew fismse

- wther intervenors, or by U 8 West, o¥

audit to give it any kind of reasonable and
 witnesses based on what we find from thess

' but otherwise half a day 1is ali
7o be approaching this case on the reo

. g2rious consideration to using a

investigators of those numbers. For

[iad

hose of

would be reviewing their input, any estimsie &8

of seeing what they’re looking at and what L Bey

 produce, is really beyond what I can give you this

morning.

I can tell you that as to the publis

k-

LY

their direct testimony and any Crosg-exasiast i

BEREE

Commission.

I could tell you that it would take

of two weeks after receiving the informatios

review. So I would reserve the righ: te

wE s

&«
b

that we woild

MR. HOSECK: Thank you. Justo

preliminary statement so that the couns

ERPEning

matter, I think that the Commission will Bs

a3 sparad




o

 ¢onsider a little bit more of a structursd hs
tlie setting the second time around.

- looking at the Rules of Evidence as

' have a written Prehearing Order aut fer
that will specify exactly what the Commi

ef staff, and also set some guidel:ines

. that they want to bring before the

- have a number of guastions that I

late-filed exhibits, even though they’ ' re
the Administrative Rules, they seem to bBe a

discretionary thing. And, basically, the

will expect the parties to come te the hearis

to try it with very limited use of late-filed

 exhibits.

And the Commission is probably &

e o Tl

that the Commission is considering

matter.

As to the scheduling, what I thiak

is go back and take everybody's comments st

congiderxation, and then hopefully in a

timing for prefiled testimony and prefiied ==

the parties wish to submit thag.

At this time does anyeone have auy

- MS. CREMER: I don’'t have
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 between an on-site review and merely checking

 will be allowed to hire someone to SUpeErvise the

- whatever it is you decide to do an ofi-gite reEview

Lo what extent is the record being resp
 guestion here involves this data as 1

:bﬁ wrong and U S West can correct e .

| data out there. But I believe that realiw

It started out as an on-g

P
Fnd
o
e
P
oo
i
%

 everyone refers to it as an audit. Will that Be

¢larified? My understanding, and I dson'E kuncw Ehax

' much about accounting, but there’'s a major di1ffs

iﬁi‘

versus an audit. And I would like that clarifiss.
MR. HOSECK: Yes.

MS. CREMER: The other guestion f

will the Order spell ocut whether the Commigs

2

pudiv?

MR. HOSECK: I think that sLaff san

4nticipate sufficient direction in the frdey

they will know what is expectad of thesm.

MS. CREMER: And the gther BUeBEL 2

B

calendar year 1995 numbers, How, 1 will

major complaints were that forecasted

the sale of exchanges.

i
E

lot of the record. It may change a

+&E 8t 3z 17
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 wg® actual numbers, and is that what ig esgpest
and try to address that in the Urday.

i&nd 1 want to make sure we
- analysis has been rejected. 3o if I understssd yphis

fﬁarrectly, what staff is to do is to g6 out asd w

 numbers and not necessarily prove up Gu¥ &6ié R

- and I heard Mr. Riter say publie intesre

MR. HOSECK: We’ll take that usndser sdv

MS. CREMER: The other questisn I havse

-+« not merely, go out and verify U § Wasgt‘s

that we used before; is that correest?

MR. HOSECK: Staff will be sxpected, I
-~ and, again, this is subject to finsi

ins
action and Crder -- to perform an analvw

that includes the use of their prier anumbsrs

:ahink that could probably be included in thae.

MS. CREMER: So staff ias t5

ez e

numbers also? And before -- Commigsic

Sfchoenfelder's motion before, her mstiss

the fact that staff did not verify 3 &

- And is that what we're supposed %o ds®

MR. HOSECK: I think that that is

i

assumption.

MS. CREMER: Ckay. The sther thi

%

¥ think it was the last thing veou put




szn@umer interest. And what is the
epuld you define it?
MR. HOSECEK: Well, the last itam

- mentioned that the Commission is comngider

#taff analyze is a consumer interest.

the terms that were used.
MS. CREMER: Consumer interest,

MR. HOSECK: BAnd that‘s gaisg

 much up to the staff to decide what they

of how the consumer is affected. Apad,

subject to final Commission actisa as it

i3]

&

£
ak T

in any final Order. So i&*

£

:
cte

£
t‘{'}
3

#
2

i

 discussion right now. So if you have

guggestions, the Commission would bs

them.

MS. CREMER: We have unsthing fury

MR. HOSECK: 1Is there any:ihing

 anyone wants to bring up for purpeses

prehearing conference? There beisg =

MR. RITER: Excuge me. Just

point I made earlier, and it‘sg VEErY

people anyway, and we certainly GEgE ¥

considered as soon as you can. Apd I kag
you want to do as well. But we'll ds svs

I think this is true for all ths interven




 everything within our power to be

period of time as you schedule, and I'm
' will as well. Thank you.

MR. HOSECK: Thank vyou.

MR. SOLOMON: Glenn Sclomen agaisn wish

MR. HOSECK: Certainly.

MR. SOLOMON: Based on the commeEnts
other parties, and I believe Migs Cremsfy L8

vut, that in order to go forward there,
need to hopefully hire somebody with & £8&
and Telecom background, it may ke worshwh:
input from that party, whoever they Eirs

CPA expert, as to how long they would
| might take. They may be the one sarty,
Cremer and the other intervenors and
other intervenors can't say how lang

look at what the auditor will de.

able to tell you up front

intervenors and the staff, an audi: rfas

this docket, but -- or it could

. P
L L

general regulatory authority.
#hat the Order of Judge Zintsy

new issue of Findings of Fact
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";}; %
&

- that the audit can proceed without need:is
 the audit so the auditors will not

 frame in which to work. That’‘s all AT&T Bas

- from any of the other parties? Myr. Sahs

 And that it would be within Judge Zinterts

| the Commission to act quickly and reaaily

 might be a way to move the docket along and

| not. I believe this concludes the prehes

MR. HOSECK: Thank you. Anythisng

ke o

MR. SAHR: Without belaboring the

 would agree with the last point that AT&T JUSE

 think that essentially Judge Zinter was -- his

 focus was on the adequacy of the record and

| necassarily the findings that were uiltimgeel

25

i
1
ki

 #upplement its records and its findinsgs. As

I That*'s all.

MR. HOSECK: Thank you.
if not, I'll turn it back to Chairman BTG

CHAIRMAN BURG: No one has

conference, and we will take it under

13 closed.

(THE HEARING CONCLUDED.}

%
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. STATE OF SOUTH DAKOTA

- COUNTY OF HUGHES

 transcript of the tape-recording at

)
)
)

I, Lori J. Grode, HRME,
for the State of South Dakota, #e
the above hearing, pages 1 through 3&,

tape-recorded and and reduced by &8 €6

transcript of the said hearing is

specified hereinbefore.

I FURTHER CERTIFY thatk

e

employee or attorney or counsel af

 nor a relative or employee of gueh act

or financially interested directly wus

- this action.

IN WITNESS WHEREGF, [ havse
hand and seal of office at Pliaree,

Jrd day of July, 1997.

. ) _—
i %,

AR ;

BE

4

Lori J. Bee




ik OVER NIGHT DELIVERY

July 15, 1997

%&m Dabota Public Utilities Commission
Hhate of Bouth Dakota
500 East Capitol Avenue

Nousaes Mrclrmbon E7EN
ﬁ"& [ s %M‘uth uukul.t! J{ U

a
i

Re:  In the Matter of the Establishment of Switched Access Nates bae U &
WEST Communications, Inc.

Docket No. TC96-107

Diear Mr. Bullard:

Enclosed for filing in the above-referenced docket i an &ﬂ@m@i am ﬁ!’;-,.“; £y
copies uf J § WEST Communications, Inc.’s OBJECTION TO PREHEARING CBDER
DATED JULY 3, 1997.

Plzase file stamp an extra copy of this letter, enclosed, ang et i me i e
enciosed self-addressed stamped envelope. Thank you.

Yours truly,




BEFORE THE PUBLIC UTILITIES COMMIZS
OF TEE STATE OF SOUTH DAROTA

¥ THE MATTER OF THE ESTABLISHMENT )

OF SWITCHED ACCESS RATES FOR } TCRe=-1G7
¥ & WEST COMMUNICATIONS, INC. }

OBJECTION TC PREHEARING ORDER DATZD JULY 3, 1867

On July 3, 1997, the Commission issued izs pEel

to reopen the record in this docket. Pacagraph
téjects the sworn prefiled and oral testimony &f

fislov, Best and Knadle, which was presented isn

hearing, because the data request reSpGnse

information to the staff was not provided on

the responses had not been independently werified b

U 8 WEST Communications, Inc. (U 3 HEST:

Fawf

by the Commission for the following ras

1. Paragraph 1 of the wrder was the gs

motion by Commissioner Schoenfelder at the

noticed as a prehearing conference

procedural rulings and guidelines.,®
that the Commission would be taking
Etaff testimony in the docket. The

is a violation of due process as fouynd L5

1~26-19, 1-26-23 and 1-26-25.




a. Paragraph 1 of the order is in direct contrsveftis

i

t#e janguage in Circuit Judge Zinter’s oral order as found &

(=21

i

s

# 11 through 20 of the transcript of Judge Ziatsg's baach

Essentially, Judge Zinter reversed and remsmded £he

whission’s decision because U S WEST had complied with ail =f

ke accounting standards and administrative rules far Sempls

the cost study filed in this docket, the Comgsi:

&t the testimony of AT&T and the validity of its ehs

iwputs, and the Commission had accepted, or &t lesst as

the analysis of the Commission’s Staff which

# price of §.0615 per minute of use (Tr. 1l}.

kg Judge Zinter went on

to

3

oint aut,

el in its brief that the appropriate price

ranged from $.064 to $.055 per minute apd that

er4 ¢onvinced that there is substantial evidence 3justif

whapraase (Tr. 14, 16).2 The Commission cannot,

gurge

in the record, arbitrarily and summarily reject i

wi e ion Staff’s evidence. The Commissicon has ths

ahitate from U S WEST “full and complete informatlos®

mmiasion has not made such a request (Tr. 15%).

yapha of the order initiate that process.

reopen the record to take additional evidenece (Tr. 1€f; i

Wi reject the Staff’s testimony and then look

L3




Support that rejection. That is the desired effpes of tpe

LhmBigsion’s action in this instance.

The Commission has twisted the logic of Judge

i@ the Judge's decision is the concession by the (g

thire i substantial evidence to Support a price increass

igast the $.055 per minute level (Tr. 14, 16=17)y. &

that evidence U S WEST has no additional burden ta PESR LR

ttional evidence on depreciation and verificarion af

dadge Zinter was not suggesting that all the

Wa&3 enlter an order rejecting the evidence in

dge Ilinter expected was a recpening of the

teise of the Commission’s explicit powers te

duction of additional evidence througk rhe

i#, 20). Then the Commission could make

iLogs of fact to determine the price comsistest WiES

$9=31-12.4 (Tr. 18).

4. The reasons for the Commission’s rejsctios of Lhe

testimony are nonsensical. Although the respe

#£f data requests were not sworn, the Staff diq EEVLEw the

#fd compared the data with quarterly reports which rke

4=

fives and ARMIS reports (R. 108).° The ARMIS reports sre

s"@

ined by two cerporate officers; the company

By 9 § WEST's external auditors; and rhe ledger is

-

ittomally, as Judge Zinter states, the Commission®s sounsel
WHY ¥0 a4 request to point to evidence which SUPPOFLE
™ refers to the transcript of the October 910, 19%6, nea




prévide inputs to the ARMIS report (R. 12%).

also compared to a monthly report which the Commi$s s

item U § WEST (Id.). The Staff did verify the inputs fe

Jedger and from the ARMIS reports and used othsr rs

BPaE

#hraegtly with the Commission. 1Is it the Commission®

lﬂn

gredetermination, without a scintilla of evidence, thas

are filed with competent requlatory authority?

The staff witnesses swore to their testimany

the record. WNo one challenged the testimony of the Staf

#adibllity of the Staff or their procedures (R. :8i-31f68,

7y 139-156) in this docket.

The testimony of the

iacluging their review of the inputs is sworm tes

BE &

Many oaths does it take for the Commission to bel

soegmLhing?

There Ls no basis in fact Or law to reject the
gy idence,
§.

£%e motion and the decision to reject the Staff*g

#rjeetion is not noted in the order. To Presecvye

matter, U S WEST again states itsgs objectian g kR

Crmsliasion’ s action.
ﬁ@cafdingly, U S WEST requests

[
g_«t

S gzgph 1 of the order and reopen




sames status that existed before the ATALT morien was gias

THet would be consistent with the court decisiss (B. L T

Respectfully submitted this 15th day of July, L%

1801 Califoenia Stes
Room 5100

Denveay, Lol
{303y 675
1303) 29

Thomas .
Bayce Myl
Greenfield
101 .
P. O,
Sloux
(605}
{EO5)

* hg Judge Zinter “viewed it,” his decision left the °
Egmpmission with an open docket and a motion ta Reay 4
t¥w five factors that are present.”

o




CERTIFICATE OF SERYICE

! hereby certify that on this 15th day of July, 1997,
#tiginal and ten copies of the foregoing OBIRCTION O PRI
ERGIER DAYED JULY 3, 1997 was sent via over-night delivery ta;

William Bullard, Jr.

Executive Director

South Dakota Public Utilities Comsississ
State of South Dakota

500 East Capitol Avenue

Pierre SD 57501
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- THE COURT: Okay. well, since -- because of the é
3 continuation of thie case, I've had two opportumitiss ts ‘
- 3 prepare. I'm guing te give you a bench dezisicn.
% The matter before the Court is an apperl by U3 West
E from 4 Commigsion decision including Findings of Paxct and
g Cenclusions of Law which granted ATET's motion to

¥ disapprove the rate imerease and cloge the docket, whisk

& is essentially a motion to dismigs. The effesct of thas

% ruling was to deny US Wegt any increase in its awitehed
e | LTSRN Yateas.

¢ I think some historical recitation should be in ehe
iz | ¥encrd on my part at this point. on Jure 24, 1¥%5, g
i Want filed for the 2pprovel to incresse the ratas,
M tWmmiveion permitred intervention by numavous Partien o
%% : ixve been -- who are all here and roprodented in courte

4 | today. Maybe -- well, Dakota Cooperative may not be, zse
R | Ehey?

b2 MR, WELK: They'rc not hers, yoeur Honar.

L I THE COURT: Yeah. With theiz exception -- ang
e f Pxpress ie not here.

a5 MR. WELK: They withdrew, vour Eonor,

THE COURT: Okay. With those axcepticons, the othey

E I parties have argusd teday.

¥} Neve. bistorically, it Appoars that undey the stetycs
= 2 3#.4, the Commission suspended the proposed rate increany

CONNIE HECKENLAIRLE, RPR
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and schedulad a hearing for Octoher § snd 15. Afrey ihy

hearing and after the Commission heard tha svidescs

Commiseion moved Lo reopen Lhe record ts taks

evidence. Thoreafter, US West wdvised the Cosmiezion that

iv balieved the existing administrative record wupporsed

{te application and that it did nor insend vo offsy
addicicnal evidence.

At approximately the sama tima, US West sdvised che
Commission that bacause of -- that becsuss the beksrisg o
the Commission's moticn te recpen would aot Laks plaes
until after the expiratien of ths statucory 1#0-day tiss
period, US Weat was guing to exerciss ivs statutory righi B

fid

to unilaterally impose thc proposed change.

That vight iw

set forth in 49-31-13.6(5).

The next thing that occurred is om Jaau

Ty 16, LE9F,

hefore the scheduled rate -- or escuss mw, befors tie

#cheduled dats of hearing to take the sédizionsl eeidunss.
ALKT moved to disapprove the spplication snd slose the
tocket. After a further hearing, AT&T's motioh wae
granted and the Commission entexed Pindings of Fazt aed

Conclusions of Law, which ara the subject of chis ADpERL .

Now, this appexzl, 28 I sea it, involvas the guastiss

©f whether the Commission properly or improperly graatad

the motion to digapprové and clome the &ocket or dismiss

wichout determining a fair and reasonable ratz bsesd oa
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the eavidencs in the racord. Tha isfua iz whether op notc
thars is subsrantis) eviderce in the record te supsest che
Cosmimnicn's vitimate decision that U8 West was not
wntitled to any increase because that's the affuct of s
peeurred by granting the motien to diemiega.

At the outset, there's a dispute among tha percigs

wbout the correct standard of review. One aideé srguus

that -- or the Intervenors primarily argue that this is &
guestion of fact or mixed quastion of fact govarned by the
¢luayly erronecus standayd. US West AXguss that ic's &
wixed question of fact and law that is based -- or thag' 4
raally a de nove veview because the historical facts avs
undisputed and the Commission's detarmination wes Es
dutarmine tha legal effect of the avidence.

This Court concludes that ultimately, the Poo
decimion to determine & fair and reasounsble rere ie &
factual determinalion, which is within the SxXpartige and
sXperience of the Commission. and consequently, ifs »
factual resviaw or matter which should be gevarnsd by cha
alesrly erronecus standard.

Now, getiing to the law that applius, SDCL 4%«31+«ij.%
governs Lhe proceedings befors the Commission.
$ub&ivinion 1 of that stature providas that the Comsl e ogy
May upon a petition enter into a hearing concerning vhe

propriety or reasonablenese of the proposed incremss.

CONNTE YSAYRIT RE THEY o wnwiss
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dwplenent a race, gubgcection § then provides that u

gubpection 3 provides that during that hesring tha
Commiggion may receive, fuhatever svidence, statsmenis. &
srgusente the parties may offar pertinent to the
invertigation."” Altheugh, the purdsn is cloarly on Uhe
company to prove that the imposped rate is fulr and
raagonabla.

gubsection & specifically provides that afver the
usaring, the Commission bhas a duty Co. rdatermine & faly
ard reagonable rats, render a written decision
wpecifically setting ocut the rats or price snd Prepars &
record of ité proceedingn.'

© Tf a compaoy exercises ite staLulory raght to

wompletion of the hearings and entry of a Commiaeion

decigion, the Cowmission may require that tha cowpany

refund with interxest the portiom of cthe Eincresased Tetes”

found to be fair -+ excuse we -- unfaizy Or VRYEAN

Now, in detcrmining -- in making those
dutarminations, the Conmission has zdopred a congputar
model eo asaiac in derermining what is a fair and

rangonable rata. These rules dictate the mathodoloay

which the rates are to be determired. US West's cost
gtudy utilized that model. It suggested & 6.4 cantis per
minute rate.

Tha PUOC staff took igsua with, a=s I read 1,

COENIE HECKBWLAIRLE, RFR
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THE COURT: Okay. Well, mincs --

continuation of thip cage, I've had

prepare. I'm geoing to give wou a hanch decisies.

The matter before the Court Lz a& appeal by 15 W
from a Commizsion decision inciuding Flading
Conclusions of Law which granted ATSLT 3 sotics ke

disapprove the rate incresse snéd close the depie

is essentially a motion to dismixs.

fcrasr rAten .

I think some historical vecitavien sheuid be

record on my part at thig poing.

Went filed for the approvel to incresse che satee

Cemeniseion pevmitted interventiss by BussTOus

have been -« who are all here and represemied in e

SRR

today. Maybe -- well, Dakors

they?

MR. WELK: They'rec not herw, yeur Hoses

THE COURT: Yeah. With thuir CACHRCLITH -+ AEE

Express ig not here.

ME. WEBLK: They withdrew, vour Banes .

THE COURT: Okay. Witk thoss secepticss, the o
parties have argusd today.
New, bistorically, it aAppepre that wdse

l&.4, the Commissicn suspended the propossd s
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and gchaduled a2 hearing for Octobher % gnd 15

braring and after the Commission hesrd ths svidesce, Sk

Commieeion moved Lo recpen the record ts Lak

its application and chat it did not iszend eo offsy

addivional evidence.

At approximately the same tims, UF Wes: sdvissd the

Commission that bacaume of -- that BeoRu#s tSe Heses

the Commission's moticn te recpen would pot Liks wisss
until after the expiration of the starucery 1i8

period, US Weat was going to exerciss it# statutory righe
to unilaterally impose thc proposed chungs
s@t forth in 49-31-12.5(5).

The next thing that occurred is on Jesuk

before the scheduled rats -- or excums we. before the

#cheduled dare of hearing to take the sddieionsl e

ALEL moved te disapprove the epplicatios snd

slose vhe

doocket. After a furthey hearing, ATLT's wotion was

granted and the Commission entexed Pindings

Conclusions of Law, which are the subjecr of thie sppwsl.
Now, this appazl, 28 I sea it, invelves thi guesriss

of whather the Commigsion properly or impy

e e e B e i e R R e e e s D e TR




¢learly erronecus standard. U8 West szeiss i

the evidencs in the rzeord. The igsus ie SREEEY 6 set
thers is subsrtantial evidence in the seeord e EEpEErE She
Cormimpicn's vitimate decigiecn that U3 ¥ess wae not

entitled £o any increase because that's thie affeet of whar

sccurred by granting the motion to diewmies.

At the outset, there's a dispucte ssong the perti

absut the correct standard of review,

that -- or the Intervencrs primarily srgue thas

gquestion of fuct or miwed question of fage govaread

wixed question of fact mrd law that is b

really a de nove review basckuge Lhe historical #a

9
#
#
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undisputad and the Commission's detsymination wa:

determine tha legal effect of the evidenes .

This Court concludes that ultimately, the or

decision to determine a fair and ranaonable Tece ie &

e

factual dererminasiicn, which ia within Ehe
exparience of the Commissiocn, and consmguentiy. i@ a

factual review or mattar which should b goverped

ciearly erronecus standard.

Now, getting to the law that npom ) ise,

governs Lhe proceedinge before btha Comniasiog .

ﬁubﬁivimion 1 of that srature provides thae 2he Comgiguiny

W&y upon a peticion onter into a h&ktiﬁﬁ‘ﬁﬁﬁ%@g;ﬁ%ﬁ?%ﬁ@

propriety or remsonablenese of the proposed {noreaas .

CONNTE MEEYRNT.A TRY v sewe




LD HFe o IR0 | ke T T ~a e [T By e

Y that Lwsring the

1 Subrection 2 providez theat durin

f: S Commiggion may receive, Ffuhataver svidencs, SLILeRants. #r

¥ 1 srgumente the psrties may offer pesrtin

4 | investigation." Although, the burdan is clexrly s v
£ | company to prove that the impossd rate is falr sng

£ ressonable.

? Subsaction 4 specifically provides thel after 25s

B hearing, the Commission hss a duty to, ‘deterwning
3 | and reasconable rate, render & writbten deoisins

&8 1 wpecifically =zetting out the rate or price sud sresivs &

b yecord of itg proceedings.®

id Tf a2 company exercises its siatulLory £igh

13 implement 2 race, subsection § then provides that ypes

14 completion of the hearings and entry of & Comwigeios

15 | decigion, the Commission may require that ths GeHng

G e

e | refund with intezest the portiom of the ~iscressed &
37 found to be fair -- excuse we -~ unfaiy B uncRRsCREDLS .
18 Now, in determining -- in making these

is detarminations, the Commission has adopred & Ry

bl model to agsist in determinivyg whar is & ¥air and !

¥1 reapsonable rate. These rules dicrats ok

& " v 4 s oy
5 b T o
SR A A

az which the rates are to be datermined. US West's soes
a3 #tudy utilized that wodael. It suggested & 5.4 SUHTE Dar
b S minute rate.

% The PUC staff took iswue with, aw I zesd in,
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itoelf and determined and tewtified caswncizlly thas

fair and ressonable rata wae the 6. .15 rate. In gLy e

the evidence in the rccord reflecte that =he Gihe

that have these -- or other companies in fouth Dakets Dsus

huve Lhepe rates have astablishad »ives -« RECslin retes ie

looke to me like ranging betweeou 7.04 cents goiow sii rhe

way up the ladder to thers's some -- a CO8H
svan a 10 cent rate.

How, tha I[ncervenors ohiscted o UL Hese -

and inpute. They did net sukwmit quancifisbls swidesss

concearning what a fair and rea

ble zave was .

the Ilntervenors criticized verious raves and L

various inputs. I should say. that wsre ussed by

the computer model. UER West than came back in bhely

rebuttal case and although they didn’t sgvee wiilh Lhoes

eriticiams, they demonstrated thar if ©i

TR SR

valid ~- and that is the cricicisss of The inputs -« Eige

the rate, even aesuming those sritichpms

o be weilg,

Would bc 5.55 percent -- 5.55 CHNtE, SRCUSE Be

Now, at the hearing, UGS West agreed o the #

rucommendation of €.15. They did not sgres te ths §.48 ao

~ Che hearing, but they have agresd to that bafors the Ceuss

todey and asked the Courc ve ser the rate 8T §.4%.
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purmued'either of these concerng hscaume it granted ATEY

In eanlvaing this case, ths Couxt sust taks inda

consideration che £s2t that a majority of the Coselasiem

detarmined that they were uncomfortable sassntially withk

twe things. 2And because of that, they woved .o recpes the

record to cake sdditional evidencw. Aa I read =

there were five concerns of the mijority.
howaver, zeally fall into Lw#0 groups.

kssentially, the first group is that the Cofmiawion

was uncomfortable with the reliabilivy of uhe iaputs used

by US West in the computer madel. The gecond arsup of

concerns was that the majority of the Comniseion wae

concerned about the affact thut the rabe {ncresss of el

resellexrs might bhave. The Commission, hows

Y, REVEE

i Che daksl .

motion to disapprove the application and ol

Now, as I've indicated before, Lhet swuns (he iLEsue

refore thie Court is the proprievy of granting thay

motion, The Commission has entasred mxteneive fisding

conclusicng to gupport its decision, but I think whaw vy
lenk at it, it really comes down to tw rsseonE iz thoss i
findings why they granted the motion.

First, the Commiamion found that U8 West's pri

et SR H

switched access rates Wwere nct in the public [nteresy.

That finding was made in Finding of Pact ¥IXIIL.

second reason is set forth in Findings XXIV,




#XVI. Thare, the Commisgicon Zound nher T8 Haec ‘s insute
intoc the cost study were not adeguastaly veriflsd ssd 38 3

resull, the computer model -- let me byry bo <+ sould Sswe

produced an incorrect mathematical rosuals.

In the process of doing that, they sise Found thes DE

Hesl's witneas -- prime witness on this issus, M

Sy,

was not credible. Ultiwataly, then the iegion Lo

that US Weet had not met its burden of proc? thes & £, 318

percent ~-- cant rate was fair and reassonsbis.

the Commission did not determines & fsir snd Fes

rate or rendar a decigion spmcifically ssttineg ous b

rate. Rather, ic simply granted che mocion e diwsiss

avidence, balievezs that the mettar wust be s nded

pumber of reasons. First, ths Commisaion‘s Findivgs

Fact that US West's proposed access ratas ars not in tiwe

public interest is not supported by any FPindings of Fack

ta indicate how that ultimate finding was whds as i

required by In Re SDDS. Now, the Commission snd the
Intervenors in their briefe peoint out varisus theosies

wpon which a public interest finding could be HuBtuiged .

However, under BODS, this Court niay not sesrcoh ths

record and speculate whether thege varicus tk

EOTieE ave

the cnes which support that finding.

CONNIE HECKENLAIBRLE, RPR
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Thar e immest ar vhe srher veee’ Tecs

purchmsers, susrtaiz & poblic forevews |
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the aryoaemes abour rate sioek and e

the Comzigzicn decisisms.

finding. they simply coociude - o Shie O
concludes that it'm mot iz the Bast jntevests

don:'t indicate what the underlvins

that finding -- that ultimara Finding.

And as a consequence, if nothing else, he Sass has

to be remanded for the Commimsisn te indicats vha findises

that it believes mskese no rats increase in bks fo

intersst. SDDE requires that ths Commisalas maak

reflect the actual reasone for that ultissts pimding, In

tha absence of the undezlying £indins:

to Bpeculate if those are the sole reasons 8r il They sew

the reasons for the Commimsion's wltisates Zigs

dog. e ae

Temand on that issue, the Commispion musy arviculses she

underlying factual reagong for fvx public intersst

finding.

Now, in doing 20, this Court wants oo nets Shre ¥

T
i
=

not deciding today whether or not the

factor which the Commissicn nay. &% & dattery of Law,

consider. Because the éattgr is baing ves

ded, ther

iesue may be further considered on %

rther appeel omse an
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sdeguate factual record is established so this Couxt oas
sdequately review it.

Tha matter must alee be rsmandad hecauge o the way

the Cowmmiesion disposed of the arguments conceruing

agcursey and reliabllivy of US West's inputs. Ko The

outset, 1L should be neted that there'=s no igsses thas oF

West complied with all accounting standards snd

adminietrative rules for completicn of the cost study “het

ware in existence at the time of the hezring. alckags

the Intcarvenors and Commission members wara consersd

about the accuracy and zeliability of the inpuke, ths
unrefuted rebuttal testimony reflected that Li{ a1l those
eritioisme were conaidered, US West was still eatitled o
# 5.85 cent rale.

More importantly, although two of the covmissionszs
hAad concerne about the reliability and acouracy of ths
inpute, the Commission did not find that any of ths uins
inputa at igsue -- I should say any cf the specific inmuss
2% ipsuve were unrellable. And very significantly. the
Comnirsion did not find that the -- any of the inpute --
and I should say the corrvected inputs or adjusted inpuss
uaad by its own staff analysts were flawed, ware
inavcurata or were unreliable.

* It'e true that they did axpress concern abour soms of

the underlying data not being under oasth, but there's ne




Zinding rejectiny tha tostimeay ot Ernadle, Doet, oF

canr o ladioate

wisiov'a anzlysie. And I think it a impo

t has read

here shat that testisony is3. The
proceedings bafore the Comreission and I note thay <= §

trnadliey

hope I'm pyeonouncing this right. is it
MEZ. HOSECK: Yes.
THE COURT: Mr. Xnadle, a utility anslyst for (ke

Commission staff, tesrifisd about the approprliete zato.

Thors were thrae of them that did. They £id thig s% =
Joint project and all agreed that thig 6.1%5 wie an
appyopriale rats.

Now, mowve specifically, knadle testifisd as o sovs

"~
&

forger, but one of cthem had four «nd one

B
-t

e R A e - omaan G e
W WG JilpW e

of them had five and then cne of them kind of summasized

it. But knadle was specifically asked whether ke had
considered the cross-examination of Culp mnd Lhe tasbinony
of Pavker, which wae the witness who criticissd U Wwat'e
inpucts, and he aid not change hia pre-f£ilmd cestimony in

spice of ATeT's cross-examination of Culp a

4 the
testimony of Parker.

Tt's alsc significent tc note that he consideysd pot
unly the cost study provided by US West, but other
information that he felt neceassary te feal comfortables
with a falr and reasonable rete that he cbtalnsd fres US

#gpt. The bottom line iz that he did not cestify th

At Eha

R

CONNIE HECKENLAIBLE, KPK
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undarlying infermation wag inadeguale.

Bo also, Harlan Best, another analver with the sisii.
esatified as te five of the other -- five other
gonsideralions that -+ or adjustments thet the Comsdeeion
staff was concerned about. In his testimony belore the
Comuission he adopted his pre-filed tastimemy, whizh
aupancially indicated that the cost study as adiustsd
complied with the Commiasion rules and & €.15 cents was
sppropriale. Aithough there'zs an srgument about whaether
the underlying information was under osth snd whether 16°8
secondayy information or whatever, he tastified that he

wnitn 't A ool e tha ARMIE resort ehuomir Iesm wemoned Blew smonE BT s
B Sy RN WIL) bR fMiWldd LSl =y R BT G WA REFRE. A W

:

reporcs that US West is required to file, and what sven

though he considered Culp and Parker's Usstimofs

not change his reecmmendatien.}

Finally, Greg Rislov, ancther anslyst with the
Commissnion, tegtified as to fouy other adjusncments snd
imgues thart were in dispute. And despits the Bariey
roscimony, which he had raed, he adopted hie pre-filed
tastimony and -- which essentially in consultation with
the other two, recommended a 6.1% cent rate.

Se whzt you have here 168 8 record whareln thase -«
thig evidence vresented by these three snalyats ig not
raéjected by the Commission. Nevartheless, U5 Bash ~-= or

sxcuse me, the Comajseion today argues to this Court in

Eats o
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Commission cseentially aduits is its brief oy copcedas

itz briefs chat there Lg an evidentiary shesdew o bl

gcudy becauge of tha'cxmas-axaminmgimn,ﬁf Sulp a8g =
other cricicisms of the inputs raissd by ATs7T.

However, I think it's axtrsisely sicaificsse zhat ok

that, “Depending on what cost study or whose ansivels

it -- meaning the PUC -- would belisve, the switehsd
access rate ranged from €.4 cents par misutes Lo

Per minuta." That's FUC Brisf st page

that Thera is the existenca of s runge of subsrsseisl
evidence justifying some increese. Ths

however, in granting what's aQuivaleni to a mosien oo
diemies, in my opinion, failsd to follow its BEATUR ARy
duty to °determine z fair and reasanabls psts UE puiee.

render a written decision spasifically sNETingG out iy

rate &#nd prepare & record of its procsedings.*

This Court acknowledges that the mation vae grasied

bycause US West indicated that it would ol pressny Aoy

US West did aot relieve ths Commission of its
responsibility to determine a frir and reRBunELle FaLs.

That duty ariges not only from section 13.4, bys #lan

the general powers and duties of thw W
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4

pectiocn 7.1.

Undar that statute, ths Commiagsion iz given swplieis

power to obtain from US WHest “full and cowrslece

x the deties and

information necessary to anable it to fope

cxrry out the objecty for which the Comeission was

created.” The Commigsion aisc haw explicit suthority s

reguire reporte which, in the opinion cf the Comaission.,

it finds necesszary or proper for its informatiss.

Commission may preseribe tha formy of any and sil
Agcounts, racoxds, and memorands to be kept By UE ey

And they speciflically way inspect all azesuite, pecsrds

and memoranda kept by US West .

relating e anv matter under invastigation.

It's evident on resmding this record cher she

Commisaion stafi requested the information it desmed

hecegsary to determine a fair and appropriste rats.

et

Commission, however, dié not. Rathar, it smisoly dississed

the dockat -- or the application. It did so hecauas The

CORNIE HECKENLAYBLE, RPR
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i Commigsion's tindings reveal, at least in oy opisica. &

& potential problem with the inputs used by U5 ¥
- own 8taff vwitnesses.

g Again, howevay, the Commizsion 4id ser Fied zhse

# o staff's witnessez wege urrelishie,
L] eredible. And in the abgence of such & Finding. Uhe ssly
k4

‘aubstantiel evidence® om this rmcurd supporcs

L Court, "Depending on what cost study or

L 6.4 cents per mipute to 5.55 cents per wimirte.*

This shows to thip Court that Shexs 18 Fubscantis

i%

T incresse and no one hag been abls to ides Afy aby sasl

FS B wvidence to thiz Court. Now, tha Commimsicn and

iB Intervenors further argue that furthar hMearings wees

1% | ugeless bzcause US Wegt did nor iztand e i roduae

B furcher evidence. Again, I balieve this cvarloaks Ll

33 Commisgsion's statutery duties and resgonsibilivies.

TR B T

az | those duties and responsibilities, the

33 certainly had cha authority to raopan this recsord s

L did to satisfy itself on the fiwve

5 the Decesber 9 waeting.
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My decision is not incended to leply Chat the

Comnission, if not Ratisfied with mpnbers, cansot iB@Elive

into thomse matcerse. They cleavly heve that pover

However, the five concerns that werm -- that EFs 1§ Lhse
recerd are number cne, whethey the deprecigiion wae

inadegquately explained and unxwaolwed; nusbsr LW,

there was a lack of quantification by small rass
the effect of the propozed rate increass on their

membership; number three, whether small veseilers nad

presented sufficient alternacives Lo the cost médal

results; number four, what the effect of the gigs oF fhe

YaLe

concern over the lack of verificstion of pusbers whish

went into the coeft model.

1 think, however, -- at least in my opinies,

it's -- it wa2g not uselass to procamd for tws TeERIUSE.

rirst, ae I previously indicated. in the =k

Fatice of a
fimding by the Commission that its own stafl eltndkiss ave

not credible, are unrelisble and that thair tsstisemy iw

totally rejected, I don’'t believe US West wae ebhligated o
provide additicmal evidence on concsing one and five. &t

that point, the recoxd, in the absence of & Lisdisn

reiection of their testimony, thege wag evidenss in fhs

record as the Commission's brief to this Couyt ounosdas.

becaugse cthere was a range of evidenve befors ths

Co R s ? s
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Sowmiselion.

If the Commigsicn is uncomfortabla with the inpuis e

concevng one Bnd [ive, ag I've gpreviously iodicsvasd. it
has more Lhan adecuate authority te obtain that

infurmation from US Weast. If the Commideicn on rewmand

believes that US West's numbers re&lly nesd wiar's

deseribed as scrubbing, the Commission has the suthe

to saccomplish that task. And as I've alresdy isdicetsd

twe oy three Cimes. in the absencc 0f a finding that Toe

PUC sraff testimony iz rejected, the Commisoion ks & duly L

than under 12.4 to determine Che appropriate rele Shas's
pased on the evidence in the recard.

The second eryor on this iasue of

rgoord because of these concerns is thatr cha dthesy cundery

on factors two, thres and four really wersn't U8 West s

whligation to satisfy. Under those concerns, Lhoss waie
goncerns about the reaellers' failure to prssent evidency.
And there may be ratc shock and public interest sattervs to

ba considered here, but under the Commigsion's sun

arday

Lo reopen -- or the motien to recpen, Lhe

dismissal of the docket was not warranted by the fTailurs

to produse evidence con facters two, three and foug.

wopn't B Wesz'® obligaticn. That was the oblissvion ef

the others. Findings of Fact -- or Findinge of Facr ZRviLY

evlearly vevesls that thege issues invelved svidesce vhish

R S R e

i
i

G N PR



W

ifgi;

e s

otly the Intexvenors could produce and US Wast simply necd

swe be faulted or penalized for fellure to prosiue

wyidence on thoge issues.

fo for all these reascns, I'm going o conciuds o

the granting of AT&T's motion of disapproval was in #W%$?”ﬁ'
Ag I vieaw ic, that leaves this mactey bafore the
Commiseion with an open docket and a motiem to hesr
additional svidence on the five factors that mre present.

it will be the order of the CourlL thar tha watter b

remandad to the Commission for further procendinge no:

inconsigtent with thie opinion. The matter is rosended

with the express opportunity of tha Commission oo copduyce

ke recpen the record and -- but ultimately, the satter is

Femanded to the Commigsion to carry out its statutory duty

te *dotermine p fair and reasonabls rate, render & weitzesn
decision specifically setting out the yatw, and Drepace 3
record of its proceedings.”

Mr. Welk, you should prepare cn srder of resmansd
condistent with this -- maybs it would just be sseisr o
inecoyporate thig decision.

MR. WELK: Mey I ack some questions, your Heansr,
pbet what your remapd order meang bacausy vwe're 1yt
golng to be back arguing this again.

THE COURT: Well, what I've tried to may ig, & &

CONNIE HECRENLAIBLEZ, RPR
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wisw {t, the ismue before the Court today is whether oy

aot che mocion to dismias -- the wetion to dizapprove snd

wlode the docket wag inapprepriate. I think it wag.
Findings of Pact and Conclusions of Law dem's suppere iz

fozr the veasens I've indicated. And [ thirk if che

wiggion -- I think 1f the Commission is genuinaly

concarasd about the numbers and it wants te serub susbere

it's got ths pouer to do that and it shouid do Shae
bucausm that's its duty and obligation under tha starute.

Aol T almo think that L€ yveu want to implasiant your rete

you can implement your rate. It seems to we thscts whave

PR BT R

we're back to when the -- when the notion to disspprove is

gyarruled.

MR. WELK: Well, my questions, your Houoy, ge te g

MR
this give the Commimsicn the oppertunity to go ovar 31l of |
the evidence that bas been prasented or is ir thar the

hearing that may be held limited in scoupe to whit the

concerns ware zt tha time that the motion to TEODRY,

whien
you've already gone through and talked about? What (9 the
#uops of the remand heering going to be, and what EL¢ we
weing to do at the hearing to implemant Your ordey?

THE COURT: Mr. Welk, I can't give YPU an anever Lo

that. I think this is an -- the Commimgion ism eEDOwEE gl

to make thege decisions: Thay made -- thuey moved bt

CONMIE HECKENTATELE RER
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the numberg, they've got that right. And I undezstsnd

vour concern, but I don't think I -- T don't nhink ig°

judieinl function to tcll the Commission on xemand how &5
gunduet its buriness.

MR, WEBLK: Can we at lezst, your Honor, have the

order for remend dictate when thig matter ought o be

eoncluded in light of the fact that this wmatter has hean
oYEr one year since the application hse been filed.

MR. HOSECK: May I speak teo that, your Honos?

THE COURT: Yes, Mr. Hoseck.

MR. HOSECK: In deing that, snd if the Coust doss

£ B

Vs o v . P ermieid cwls o e §é lce Feowed wad sea
Ensn, Ch I WOULIG &K 18 LO8L &% Lihe R Esa8

oy remand goes for a acyubbing of these nwsbsrs, Lhis aay

bz 3 time consuming process.

Now, I don't think that anybkedy can say thet this hay

pean unduly delayed in Lhose processes, but T thig

thars's a practical consideration here Lhar 1f ths
Commiszion orders a2n audit or some sorxrt of verifiostion.
whathar by its own staff or whether it roguests thiz

imformetion of US West, that thie is going o taks some

Eime. That's tha only point I'd like to maks.

THE COURT: Well, I don't -- @I understand your

soncern, Mr. Welk, but I don't believe that I have

suthority to tell the Commiseion to act within x omrtain

number of days. I mean, ] would obviously encourags 1hes




5 met me reasonably quickly as they can. I don't kEnow

i

4

what they'va geing to do. And as L've indiceced, I think
F vhue ' ve got the right to furthar investigste rhis.
& 1 The other wide of the ecin is, you know, UB West,

y in this rwom, I think are big -- wall, maybe oo

£ 1 Big companies, but you've got the right L6 implement the
5 | v#te mnd at least, you know, that's -- maybe that's an

L advigory opinion, maybe that's subjact to mrgumeat, I

&

denit know. And if it is, T don't mesn to axprass an

AT T i B TR

spinion today that that is tha law, but in jusc sseding

&3 if Lhe statute it seems like that's what gveryona here uodsy

g kind of agresd. But you've got the right to implement She

§ rats, but they should aet, I nesn, forthwith.

ki ?% ME. WBLR: I would just like some direction,

aex, dn light of what hag happened hars because we'ys

4. 4

Bk i geing to get into the issues, I'm telling vou vight now
% we slready started doing this in the last hearing abusuy

I who's going co pay for this. Tha staff is swcistisd. You

% know, apparently they were at tho hearing. 8&o whstever
§e % ¢he Commission wante to order, whose going to pay for it.

i ﬁ The rewt of these pesple, we'vrm going to go bauk and

3 | going to digcuss. But I at lesst want some dirsctlon that
3 i the Court has said act, you krow, forthwith te get thie
B ‘s gattey dene. I think I'm entitled te chat for my client.

E- I |  THE COURT: Forthwith. How's forchwith?

CONNTE HRMAMWENLATRLE RBR
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Awyrnhing else?

tkay. We'll be in recass.

MP. RITER: Thank you, your Konor.

Mi. HOSPCK: Thank you.

tenticiveion of Hearing.)






